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RE: Docket Id. No. EPA-HQ-OW-2011-0880; Definition of “Waters of the
United States” under the Clean Water Act; Proposed Rule.

The following comments to the proposal of April 21, 2014 by the Environmental
Protection Agency (EPA) and the U.S. Army Corps of Engineers (USACE), hereinafter referred
to as “the agencies”, defining the scope of waters protected under the Clean Water Act (CWA),
in light of the U.S. Supreme Court cases in U.S. v. Riverside Bayview, and Solid Waste Agency of
Northern Cook County v. U.S. Army Corps of Engineers (SWANCC), and Rapanos v. United
States (Rapanos) (76 Fed. Reg. 22187, April 21, 2014), are submitted on behalf of the
Independent Petroleum Association of America, the American Exploration & Production
Council and the Western Energy Alliance. Collectively, these three groups will be referred to as
“the Associations.” The comments are also supported by the listed organizations set forth below.

The Independent Petroleum Association (IPAA) represents the thousands of independent
oil and natural gas explorers and producers, as well as the service and supply industries that
support their efforts, that most directly will be impacted by the proposed actions. Independent
producers develop 95 percent of American oil and natural gas wells, produce 54 percent of
American oil and produce 85 percent of American natural gas. IPAA is dedicated to ensuring a
strong, viable American oil and natural gas industry, recognizing that an adequate and secure

supply of energy is essential to the national economy.






















































ii. The “significant nexus” standard

Justice Kennedy determined that the Rapanos decision required the Court to determine
“whether the term ‘navigable waters’ in the CWA extends to wetlands that do not contain and are
not adjacent to waters that are navigable in fact.” Id. at 759 (citing Solid Waste Agency of N.
Cook Cnty, 531 U.S. at 159). In Justice Kennedy’s view, it is the “significant nexus,” first
mentioned in SWANCC, which is the determining factor.

In his concurrence, Justice Kennedy holds that “[u]nder the Corps’ regulations, wetlands
are adjacent to tributaries, and thus covered by the [CWA], even if they are ‘separated from other
“waters of the United States” by man-made dikes or barriers, natural river berms, beach dunes,
and the like.”” Id. at 762 (citing 33 C.F.R. § 328.3(c)). A “significant nexus” standard must be
applied in order to determine if a connection between a nonnavigable water or wetland is
significant enough to deem the water or wetland a “navigable water” under the CWA. Id. at 767.

[T]he connection between a nonnavigable water or wetland and a navigable water may be
so close, or potentially so close, that the Corps may deem the water or wetland a
“navigable water” under the Act In other instances, as exemplified by SWANCC, there
may be little or no connection. Absent a significant nexus, jurisdiction under the Act is
lacking.

Id. Justice Kennedy’s “significant nexus” standard is based upon SWANCC and Riverside
Bayview is qualified by the term “navigable.” The required nexus must be assessed in terms of
the statute’s goal and purposes. Congress enacted the law to “restore and maintain the chemical,
physical, and biological integrity of the Nation’s waters,” 33 U.S.C. § 1251(a), and it pursued
that objective by restricting dumping and filling in “navigable waters,” §§1311(a), 1362(12).
With respect to wetlands, the rationale for CWA regulation is, as the USACE has recognized,
that wetlands can perform critical functions related to the integrity of other waters—functions
such as pollutant trapping, flood control, and runoff storage. 33 C.F.R. § 320.4(b)(2).
Accordingly, wetlands possess the requisite nexus, and thus come within the statutory phrase
“navigable waters,” if the wetlands, either alone or in combination with similarly situated lands
in the region, significantly affect the chemical, physical, and biological integrity of other covered
waters more readily understood as “navigable.” When in contrast, wetlands’ effects on water
quality are speculative or insubstantial; they fall outside the zone fairly encompassed by the
statutory term “navigable waters.” Id. at 780.

Finally, Justice Kennedy stated:

When the Corps seeks to regulate wetlands adjacent to navigable-in-fact waters, it may
rely on adjacency to establish its jurisdiction. Absent more specific regulations, however,
the Corps must establish a significant nexus on a case-by-case basis when it seeks to
regulate wetlands based on adjacency to nonnavigable tributaries. Given the potential
overbreadth of the Corps’ regulations, this showing is necessary to avoid unreasonable
applications of the statute. Where an adequate nexus is established for a particular
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