February 21, 2006

EPA Docket Center (EPA/DC)
1200 Pennsylvania Ave., NW.
Washington, DC 20460

Attention: Docket ID No. EPA-HQ-OW-2002-0068

Subject:  Amendments to the National Pollutant Discharge Elimination System (NPDES)
Regulations for Storm Water Discharges Associated With Oil and Gas Exploration, Production,
Processing, or Treatment Operations, or Transmission Facilities

These comments are filed on behalf of the Independent Petroleum Association of America
(IPAA), the International Association of Drilling Contractors (IADC), the International
Association of Geophysical Contractors (IAGC), the National Stripper Well Association
(NSWA), the Petroleum Equipment Suppliers Association (PESA), Association of Energy
Service Companies (AESC), the US Oil & Gas Association (USOGA) and the following
organizations:

California Independent Petroleum Association
Coalbed Methane Association of Alabama

Colorado Oil & Gas Association

East Texas Producers & Royalty Owners Association
Eastern Kansas Oil & Gas Association

Florida Independent Petroleum Association

Illinois Oil & Gas Association

Independent Oil & Gas Association of New York
Independent Oil & Gas Association of Pennsylvania
Independent Oil & Gas Association of West Virginia
Independent Oil Producers Association Tri-State
Independent Petroleum Association of Mountain States
Independent Petroleum Association of New Mexico
Indiana Oil & Gas Association

Kansas Independent Oil & Gas Association
Kentucky Oil & Gas Association

Louisiana Independent Oil & Gas Association
Michigan Oil & Gas Association

Mississippi Independent Producers & Royalty Association
Montana Petroleum Association

National Association of Royalty Owners

Nebraska Independent Oil & Gas Association

New Mexico Oil & Gas Association

New York State Oil Producers Association

1of9



Northern Alliance of Independent Producers

Ohio Oil & Gas Association

Oklahoma Independent Petroleum Association
Panhandle Producers & Royalty Owners Association
Pennsylvania Oil & Gas Association

Permian Basin Petroleum Association

Petroleum Association of Wyoming

Tennessee Oil & Gas Association

Texas Alliance of Energy Producers

Texas Independent Producers and Royalty Owners Association
Virginia Oil and Gas Association

Wyoming Independent Producers Association

Collectively, these groups represent the thousands of independent oil and natural gas explorers
and producers that will be the most significantly affected by the proposed actions in these
regulatory actions. Independent producers drill about 90 percent of domestic oil and natural gas
wells, produce over 65 percent of domestic oil, and more than 80 percent of domestic natural
gas.

These organizations appreciate the opportunity to comment on the Environmental Protection
Agency (EPA) proposal to modify its stormwater regulations consistent with the Energy Policy
Act of 2005. We support the above-referenced rule as proposed. Subject to the clarification
requested in part 111.D of these comments, we believe that the proposed rule sets out a correct
and reasonable interpretation of sections 402(1)(2) and 502(24) of the Clean Water Act.

. Support for Proposed Separation of 40 C.F.R. 122.26(a)(2)(i) and (ii)

We support separating the mining exemption from the oil and gas exemption into different
proposed regulatory sections at 40 C.F.R. 122.26(a)(2)(i) (for mining) and (ii) (for oil and gas
activities). The mining industry and its exemption are distinct from the oil and gas industry and
exemption, both in terms of the nature of the activities involved and in the definition of
“contamination” that applies under the statute and EPA’s regulations. We take no position on
the accuracy of EPA’s statement in section 40 C.F.R. 122.26(a)(2)(i) as to the scope of the
mining exemption, but we support the scope of the oil and gas exemption as stated in 40 C.F.R.
122.26(a)(ii).

1. Support for Proposed 40 C.F.R. 122.26(a)(2)(ii), First Sentence, Adoption of CWA
502(24)

We support the first sentence of Section 122.26(a)(2)(ii), which adopts the language of the
Energy Policy Act (codified at Clean Water Act (CWA) section 502(24)) essentially verbatim.
This adoption makes clear that storm water discharges from all oil and gas field activities and
operations, including construction activities, are exempt from the NPDES permit requirement,
unless contaminated.

The first sentence of 40 C.F.R. 122.26(a)(2)(ii) states that:
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The Director may not require a permit for discharges of storm water runoff from
the following . . . [a]ll field activities or operations associated with oil and gas
exploration, production, processing, or treatment operations or transmission
facilities, including activities necessary to prepare a site for drilling and for the
movement and placement of drilling equipment, whether or not such field
activities or operations may be considered to be construction activities, except in
accordance with section 122.26(c)(1)(iii)(C). . . . !

It is our position that uncontaminated discharges from oil and gas construction activities have
been exempt from the NPDES storm water permitting requirement ever since Congress enacted
section 402(1)(2) in 1987.2 The legal basis for this position was summarized by IPAA, TIPRO,
and other trade associations at pages 18-22 of their brief filed recently in the U.S. Court of
Appeals for the Seventh Circuit, which EPA has placed in the rulemaking docket at Document
Number OW-2002-0068-0225, pages 18-22. The Energy Policy Act of 2005, codified at section
502(24) of the Clean Water Act, expressly approves our interpretation. The U.S. Court of
Appeals for the Seventh Circuit,® noting “the breadth of the statutory exemption,”* recently held
that EPA “can no longer require permits for uncontaminated discharges from construction
activities undertaken pursuant to oil and gas ‘field activities or operations associated with
exploration, production, processing, or treatment operations, or transmission facilities.””®> Thus,
it is now indisputably clear under the statute and judicial decision that storm water discharges
from oil and gas construction activities are not required to obtain NPDES permit coverage unless
the discharge from a site is contaminated. A copy of the Seventh Circuit’s opinion is provided as
Attachment 1 to these comments.

I11.  Qualified Support for 40 CFR 122.26(a)(2)(ii), Second Sentence, Setting Standard of
“Contamination” for “Sediment”

The second sentence of proposed 40 C.F.R. 122.26(a)(2)(ii) states that a discharge of sediment
that violates a water quality standard does not, by itself, void the oil and gas exemption, as
follows:

Discharges of sediment from construction activities associated with oil and gas
exploration, production, processing, or treatment operations, or transmission
facilities are not subject to the provisions of § 122.26(c)(1)(iii)(C).

Under this proposed rule, sediment discharge in storm water would void the exemption only if
the discharge also resulted in a reportable quantity (“RQ”) discharge of hazardous substances or

140 C.F.R. 122.26(a)(2), (a)(2)(ii).

2 See, e.g., Texas Indep. Prods. & Royalty Owners Assoc. v. EPA, 413 F.3d 479, 484 (5" Cir. 2005) (holding
industry petitioners’ challenge not ripe for review), rehearing denied without prejudice to seeking relief in the
event of unreasonable delay by the agency by Order of 5™ Cir. in Case No. 03-60506 (Dec. 2, 2005); Appalachian
Energy Group v. EPA, 33 F.3d 319, 322 (4™ Cir. 1994) (holding EPA December 1992 internal memorandum not
to be a final agency action).

% Texas Indep. Prods. & Royalty Owners Assoc. v. EPA, --- F.3d --- (7" Cir. 2006), slip. op. at 14 (Case No. 03-
3277, Jan. 27, 2006) (Attachment 1).

41d.

S1d. at 15.

671 Fed. Reg. at 901 (proposed to be codified at 71 Fed. Reg. 122.26(a)(2)(ii).
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oil requiring notification.” Subject to the clarification requested in section I11.D, below, we
support the second sentence of proposed 40 C.F.R. 122.26(a)(2)(ii).

A. 40 C.F.R. 122.26(a)(2)(ii) Correctly States That Discharges of Sediment Are
Not Subject to Section 122.26(c)(1)(iii)

We believe that proposed 40 C.F.R. 122.26(a)(2)(ii) contains a correct and reasonable
interpretation of section 402(1)(2) of the Clean Water Act. The Act requires a permit for oil and
gas activities only if storm water discharges are “contaminated by contact with . . . [overburden],
raw material, intermediate products, finished product, byproduct, or waste products located on
the site of such operations.” 33 U.S.C. 1342(1)(2). None of the listed materials covers surface
soils disturbed during construction at oil and gas field activities or operations. Overburden is a
mining term applicable only to the mining exemption, as discussed in more detail below.®

In clarifying what it meant by “contaminated” with respect to the oil and gas operations,
Congress directed EPA to consider whether the discharge contained reportable quantities of oil
and hazardous substances under section 311 of the CWA and section 102 of the Comprehensive
Environmental Response, Compensation and Liability Act.® EPA followed Congress’s
instruction and, in addition, added a provision defining a discharge that contributes to a water
quality standard violation as “contaminated.” Specifically, EPA’s existing rule in section 40
C.F.R. 122.26(c)(1)(iii) exempts storm water discharges from oil and gas sites unless the site has
a discharge that:

(A) contains a reportable quantity of a hazardous substance for which notification is (or was)
required after November 16, 1987 (citing 40 C.F.R. 117.21, 302.6);

(B) contains a reportable quantity of oil for which notification is (or was) required after
November 16, 1987 (citing 40 C.F.R. 110.6); or

(C) contributes to a water quality standard violation.°

Until passage of the Energy Policy Act of 2005 and this proposed rule, EPA’s position had been
that all oil and gas construction activities must get a permit, regardless of whether their
discharges are contaminated. Until now, therefore, it had not been necessary for EPA, industry,
or the courts to take a position on the definition of “contaminated” or whether a discharge of
mere sediment (as opposed to oil or hazardous substance) is sufficient to void the oil and gas
exemption. This question is now relevant, however and, subject to the clarification requested in
Comment I11.D, below, we believe that EPA’s proposed rule represents a correct and reasonable
interpretation of the Clean Water Act.

740 C.F.R. 122.26(c)(1)(iii)(A)-(B).

8 See 71 Fed. Reg. at 897.

9 H.R. ConF. REP. NO. 100-4, 99" Cong., 2d Sess., at H10574.
10 See 40 C.F.R. 122.26(c)(1)(iii).
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B. EPA Reasonably Concludes That A Discharge of Sediment Is Not
“Contaminated By Contact With” the Materials Identified In the Statute.

EPA reasonably concludes in the Federal Register notice for the proposed rule!! that Congress
did not intend discharges of sediment in storm water to void the oil and gas exemption, unless
the sediment discharge also results in a release of a reportable quantity (RQ) of oil or hazardous
substance. In addition to the reasons set out by EPA in the notice of proposed rulemaking,? it is
reasonable for EPA to conclude that a mere discharge of sediment does not void the oil and gas
exemption, even if the discharge contributes to a violation of a water quality standard for
sediment. The plain meaning of the statute, common usage of the term “overburden,” and
legislative history of the Clean Water Act, all support the reasonableness of EPA’s proposed
interpretation.

Section 402(l)(2) reads in relevant part as follows:

The Administrator shall not require a permit under this section . . . for discharges
of stormwater runoff from mining operations or oil and gas exploration,
production, processing, or treatment operations or transmission facilities . . .
which are not contaminated by contact with . . . any overburden, raw material,
intermediate products, finished product, byproduct, or waste products located on
the site of such operations.*®

The plain meaning of section 402(1)(2) is that storm water discharges from oil and gas activities
are exempt from the NPDES permit requirement unless the discharges from a site are
contaminated by contact with the materials listed in the statute. Surface soils disturbed by oil
and gas field activities and operations, including construction activities, are clearly not “raw
material, intermediate products, finished product, byproduct, or waste products.” Discharges
containing sediment resulting from contact with disturbed surface soils are, therefore, not
contamination within the meaning of the statute.

C. EPA Reasonably Concludes That “Overburden” Is a Mining Term.

Similarly, as EPA correctly states in the Federal Register notices of the proposed rule, “the term
overburden is applicable only to mining.”** The longstanding, common usage of the term
“overburden” applies to subsurface geological materials exposed by mining activities, as
“[m]aterial overlying a deposit of useful geological materials or bedrock.”*°

EPA’s interpretation of the term “overburden” in the Federal Register notice of the proposed rule
is consistent with its definition elsewhere in the regulations. EPA regulations define overburden
as “any material of any nature, consolidated or unconsolidated, that overlies a mineral deposit,
excluding topsoil or similar naturally occurring surface materials that are not disturbed by mining

1171 Fed. Reg. at 898.
22 4.

1333 U.S.C. 1342(1)(2).
141,

15 WEBSTER’S NINTH NEW COLLEGIATE DICTIONARY pt. 2 (Merriam-Webster, 1986) (Attachment 2).
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operations.”*®  Similarly, in the preamble to the storm water permit rules, EPA discussed
“overburden” only in the context of mining operations and explained that the definition of the
term was taken from a mining statute, the Surface Mining Control and Reclamation Act.’

Common usage and EPA’s regulatory definition of “overburden” clearly apply only to mining
activities, particularly open surface mining. The term “overburden” does not apply to oil and gas
operations. Moreover, surface soil disturbed by oil and gas activities does not “overlie” an oil or
gas formation. There are thousands of feet between an oil and gas formation and any surface
materials that might be disturbed during oil and gas field activities and operations. Surface soil
disturbed by such activities is, therefore, not “overburden,” and sediment from contact with
disturbed soils at oil and gas sites is not intended void the oil and gas exemption.

The reasonableness of this interpretation is borne out by the legislative history of the Clean
Water Act. Section 402(1)(2) was originally comprised of two separate exemptions for mining
and oil and gas activities, which were combined in Conference Committee into one statutory
section. The term “overburden” in the statute was derived from the addition of “mining
operations” to the exemption, and was intended to apply to exposure of subsurface geological
materials exposed during mining operations. Section 402(l)(2) as enacted in 1987 and now
codified at 33 USC 1342(1)(2), was drafted in Conference Committee. The Senate version of the
bill exempted only oil and gas operations, and did not mention mining operations. The Senate
version exempted storm water discharges from oil and gas operations provided that such
discharges were not “contaminated with process wastes, toxic pollutants, hazardous substances,
or oil and grease.”*® There was no mention of “overburden” in the Senate’s oil-and-gas-only
version. The House version added mining operations to the exemption and at the same time
added the phrase “overburden raw material.” Specifically, the House version exempted
discharges from “mining operations or oil and gas operations” that “do not come in contact with
any overburden raw material, or product located on the” mining site.!® The Conference
Substitute combined the Senate and House versions, shortened the language of the exemption,
and added a comma between the terms “overburden” and “raw materials.”?® Thus, it is clear
from the legislative history that the term “overburden” was associated with the addition of the
mining exemption to the statute, not with the oil and gas exemption.

Based on the plain meaning of the statute, common usage of the word “overburden,” and the
legislative history, we believe that the second sentence of proposed 40 C.F.R. 122.26(a)(2)(ii)
correctly and reasonably states that discharges of sediment are not subject to section
122.26(c)(1)(iii)(C) and, therefore, do not void the oil and gas exemption, even if they contribute
to a water quality standard violation.

1640 C.F.R. 122.26(0)(10) (emphasis added).

1755 Fed. Reg. 47990, 48032 (Nov. 16, 1990); see also 30 U.S.C. 1201 et seq. (governing surface coal mining
activities); 30 C.F.R. 710.5 (defining “overburden” under regulations implementing SMCRA as “material of any
nature, consolidated or unconsolidated that overlies a coal deposit, excluding topsoil™).

185, 1128, 99" Cong. Sec. 401 (1985).

¥ H.R. 8, 99" Cong. Sec. 401 (1985).

2 H.R. CoNF. REP. No. 100-4, 99" Cong., 2d Sess., at H10576 (Oct. 15, 1986); Water Quality Act of 1987, Pub. L.
No. 100-4, Sec. 401, 101 Stat. 7, 65-66 (Feb. 4, 1987).
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D. EPA Should Clarify Applicability of the Second Sentence of 122.26(a)(2)(ii)
After Initial Construction

By limiting the second sentence of proposed section 122.26(a)(2)(ii) to “discharges of sediment
from construction activities” the proposed rule appears to be unreasonably narrow. The statutory
exemption, as clarified by CWA 502(24), applies to “all field activities and operations,”
including but not limited to construction activities. In light of EPA’s previous distinction
between the so-called (by EPA in 1992 and 2001 guidance (Attached)) “operational phase” and
the “construction phase” at oil and gas sites, we would request that EPA clarify that there is no
distinction under the second sentence of section 122.26(a)(2)(ii) between sediment in discharges
from contact with surface soils during the so-called “construction phase” and those that during
the so-called “operational phase,” such as sediment that might be picked up during maintenance,
workover, expansion, reserve pit excavation, closure, and other similar soil-disturbing activities
associated with oil and gas field activities and operations.

IV.  Support for Note to 40 C.F.R. 122.26(a)(2)(ii), Voluntary Implementation and
Maintenance of Reasonable and Prudent Practices for Stabilization

We support the note to 40 C.F.R. 122.26(a)(2)(ii), encouraging voluntary implementation and
maintenance of appropriate management practices at oil and gas sites. We agree that
appropriate, common sense measures—such as the Reasonable and Prudent Practices for
Stabilization (RAPPS) compiled by oil and gas industry—are effective in reducing pollutants in
storm water discharged to waters of the U.S.

To put the RAPPS into a more clear perspective, some history of its development is useful. The
RAPPS is a guidance document compiled by an industry group, consisting of environmental
representatives of several oil and gas companies and representatives of oil and gas industry
associations. The document is a compilation of controls, commonly used in the field, to prevent
sediment from entering waters of the United States. Further, it provides a methodology to decide
which, if any, controls are needed at a specific site. The RAPPS document also provides
information concerning limitations and installation of each control method and discusses final
stabilization of oil and gas construction sites.

The purpose of this RAPPS document is to compile the various operating practices utilized by
reasonable and prudent operators in the oil and gas industry to effectively control erosion and
sedimentation associated with storm water runoff from areas disturbed by clearing, grading, and
excavating activities related to site preparation associated with oil and gas exploration,
production, processing, treatment, and transmission activities. Site preparation activities
associated with such oil and gas activities are referred to in the RAPPS, consistent with EPA’s
terminology, as “oil and gas construction activities” or “construction activities.”

In the preparation of the RAPPS document, emphasis was placed on the selection and practical
application of effective RAPPS, given a variety of basic physical circumstances. The document
is provided as a tool to quickly evaluate which RAPPS may be useful at a given construction site.
The document anticipates that the user will be prudent and exercise good judgment in evaluating
site conditions and deciding which RAPPS, or combination of RAPPS, is to be used at a specific
site. If the RAPPS selected are not effective to prevent discharges of potentially undesirable
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quantities of sediment to a regulated water body, different or additional RAPPS should then be
employed.

The RAPPS document has been endorsed by and published on web sites of the following
organizations:

Independent Petroleum Association of America (IPAA) www.ipaa.org

U.S. Oil and Gas Association (USOGA) (no web site)

Domestic Petroleum Council (DPC) www.dpcusa.org

Oklahoma Independent Petroleum Association (OIPA) www.oipa.com

Texas Independent Producers and Royalty Owners Association (TIPRO) www.tipro.org
Texas Alliance of Energy Producers (TAEP) www.texasalliance.org

The RAPPS document is available free of charge to anyone interested. It is for voluntary use
throughout the oil and gas industry and is for non-technical personnel. EPA has placed the
RAPPS document in the rulemaking docket at Document Number EPA-HQ-OW-2002-0068-
0229.

Finally, the evidence supports that voluntary implementation of RAPPS such as those described
in the RAPPS document or other such measures is effective in controlling water quality impacts
from oil and gas sites. Most oil and gas sites have so far been operating under the Deferral Rule,
without any federal requirement for control measures. Voluntary implementation and
maintenance of RAPPS such as (but not limited to) those described in the RAPPS document
have proven effective in controlling sediment in discharges of stormwater runoff from oil and
gas construction sites.

The attached photographs show the effectiveness of these measures at IPAA member sites.
(Attachment 3). For example, a study by the Interstate Oil and Gas Compact Commission
(I0GCC) for the Department of Energy, completed in August 2003. (Attachment 4). The
IOGCC work group concluded that “all evidence reviewed by the workgroup indicates that the
environmental impacts of storm water discharges from CGE [clearing, grading, and excavation]
activities are minimal, and are currently being well managed by one or more regulatory agencies
within a state.” 10GCC NPDES Stormwater Discharge Work Group Report Executive Summary
(Aug. 8, 2003) [hereinafter “IOGCC Work Group Report”]. Similarly, the work group reported
that “[t]he documented number of storm water discharge complaints and actual pollution
incidents is very small.” 10GCC Work Group Report at 4. Various state regulators have stated
that there is no observed water quality impact from oil and gas sites. For example, a regulator in
Texas stated:

“At this point | don’t see a need to regulate storm water in Texas because we’re
not seeing water quality impacts . . . . We’ve not seen any evidence that either
construction or the E&P facilities themselves ... are causing a violation of the
water quality standards.”

Platt’s Gas Daily at 4 (Jan. 23, 2006) (comments of Leslie Savage of Texas Railroad
Commission) (Attachment 5). Similarly, oil and gas regulatory authorities in the States of Texas,
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Oklahoma, and Louisiana submitted amicus briefs in the U.S. Courts of Appeal for the Fifth and
Seventh Circuits stating that control measures used by oil and gas operators are effective in
controlling the environmental impact from oil and gas construction activities. The amicus briefs
filed in the Seventh Circuit are attached to these comments. (Attachments 6 through 8).
Oklahoma’s brief, also notes that water quality impacts blamed on oil and gas activities are often
either nonexistent or not attributable to oil and gas activities. See Attachment 8 at pages 10-12
(Brief); Attachment 8, Appendix B at page 21 (Oklahoma Coordinated Watershed Restoration
and Protection Strategy).

V. Support for 40 C.F.R. 122.26(e)(8), Deletion of Permit Requirement

We support the revision to 40 C.F.R. 122.26(e)(8) to delete the requirement for small oil and gas
construction activities to obtain permit coverage by June 12, 2006. For the reasons discussed in
Part 11I.A, the removal of the permit requirement is necessary to be consistent with Sections
402(1)(2) and 502(24) of the Clean Water Act and recent court decisions relating to those
sections.

VI. Conclusion

As these comments demonstrate, management of storm water during the oil and gas construction
activities is an important environmental consideration for domestic producers. Since enactment
of the 1987 amendments to the Clean Water Act, these producers have believed that the
appropriate test for determining whether an NPDES permit is required should be the discharge of
contaminated storm water. The Energy Policy Act of 2005 provided the necessary clarification
of the Clean Water Act to assure that contamination would be the applicable standard. EPA’s
proposed interpretations of sections 402(1)(2) and 502(24) of the Clean Water Act are correct and
reasonable; the rule should be adopted as proposed.

If there are any questions regarding these comments, please contact Lee Fuller at IPAA, 202-
857-4722.

90f9



IPAA Attachment 1

In the

United States Court of Appeals
For the Seventh Circuit

Nos. 03-3277, 03-3278, 03-3279, 03-3280 & 03-3281

TEXAS INDEPENDENT PRODUCERS
AND ROYALTY OWNERS ASSOCIATION, et al.,

Petitioners,

ENVIRONMENTAL PROTECTION AGENCY,
Respondent.

Petitions for Review of an Order
of the Environmental Protection Agency.
No. 02-OW-55

ARGUED DECEMBER 7, 2004—DECIDED JANUARY 27, 2006

Before BAUER, MANION, and WILLIAMS, Circuit Judges.

MANION, Circuit Judge. In a previous opinion, Texas Inde-
pendent Producers and Royalty Owners Association v. EPA, 410
F.3d 964, 977-78 (7th Cir. 2005), this court addressed various
issues concerning a general permit issued by the Environmen-
tal Protection Agency (“EPA”) for storm water discharges. We
reserved several issues pending the resolution of litigation in
another circuit. This opinion now addresses those unresolved
issues relating to the “Final National Pollutant Discharge
Elimination System General Permit for Storm Water Dis-



2 Nos. 03-3277, et al.

charges From Construction Activities” (“General Permit”),
promulgated by the EPA on July 1, 2003. 68 Fed.Reg. 39,087
(July 1, 2003). To recap: Following the EPA’s issuance of this
General Permit, several organizations filed petitions for
review, and those petitions were consolidated before this
court. OnJune 13, 2005, this court held that the General Permit
does not violate the Clean Water Act’s (“CWA”) requirements
for public notice and public hearing. Texas Indep. Producers and
Royalty Owners Ass’n v. EPA, 410 F.3d 964, 977-78 (7th Cir.
2005). We also held that in issuing the General Permit, the EPA
complied with the requirements of the Endangered Species
Act. Id. at 979. However, we dismissed the petition filed by the
Natural Resources Defense Council, Inc., for lack of standing.
Id. at 976. We then stayed consideration of the remaining
challenges presented by organizations representing individu-
als in the oil and gas industries, pending resolution by the
Fifth Circuit as to whether those petitioners were required to
obtain a permit in the first instance. Id. at 980. After the Fifth
Circuit held that the Oil and Gas Petitioners’ challenge to the
application of the General Permit was not ripe for review,
Texas Independent Producers and Royalty Owners Assoc. v. EPA,
413 F.3d 479, 484 (5th Cir. 2005), we directed the parties to file
supplemental briefing addressing the import of that decision.
Before briefing was due, Congress passed the Energy Policy
Act of 2005, which expressly exempts construction activities in
the oil and gas industries from the permit requirements of the
CWA." Energy Policy Act of 2005, Pub. L. No. 109-58, § 323,
119 Stat. 594, 694 (2005). We directed further briefing on the
impact of the Energy Policy Act. We now hold that because
of the exemption contained in the Energy Policy Act, those

Following passage of the Energy Policy Act, the Oil and Gas
Petitioners sought rehearing. On December 2, 2005, the Fifth
Circuit denied the Petition for Rehearing, “WITHOUT PREJU-
DICE to seeking relief in the event of unreasonable delay by the
Agency.”
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aspects of the General Permit that the Oil and Gas Petitioners
seek to challenge do not apply to them. We therefore dis-
miss this petition for lack of standing.

Congress enacted the Clean Water Act (“CWA” or “Act”) “to
restore and maintain the chemical, physical, and biological
integrity of the Nation’s waters.” 33 U.S.C. § 1251(a). Among
other things, the CWA prohibits the “discharge of any pollut-
ant,” except in compliance with the Act’s provisions. 33 U.S.C.
8§ 1311(a). In particular, the discharge of pollutants into
navigable waters is illegal unless authorized by a permit
issued pursuant to § 402 of the Act. 33 U.S.C. § 1342. Section
402 established the National Pollutant Discharge Elimination
System (“NPDES”), and requires dischargers to obtain a
permit from the EPA or an authorized state.’ 33 U.S.C.
§ 1342(a)(1), (b).

In 1987, Congress added § 402(p) to the CWA, establishing
a two-step phased approach to regulating storm water
discharges. 33 U.S.C. § 1342(p). “In Phase I, Congress required
NPDES permits for storm water discharges from ‘industrial
activities,” 33 U.S.C. 8§ 1342(p)(3)(A), defined as construction
activities involving five or more acres, as well as discharges
from certain large municipal storm sewer systems. 55 Fed.Reg.
47,990, 48,066 (Nov. 16, 1990).” Texas Indep. Producers, 410 F.3d
at 968. The EPA decided to implement the permit requirement
for Phase | by using a general permit system, as opposed to a
system requiring individual permits for each construction

? “The EPA administers the NPDES program in each state unless
the EPA previously authorized a state program to issue NPDES
permits.” Am. Paper Inst., Inc. v. EPA, 890 F.2d 869, 871 (7th Cir.
1989) (citing 33 U.S.C. § 1342(b)).
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activity. 55 Fed.Reg. 47,990, 48,005-06 (Nov. 16, 1990). Texas
Indep. Producers, 410 F.3d at 968. As we explained in our prior
opinion, “[tlhe NPDES permitting system originally used
individual permits, which was feasible for regulating dis-
charges from wastewater facilities or industrial plants.
However, by the 1980’s it became clear that the individual
permitting process was unworkable to regulate storm water
discharges which can occur virtually anywhere.” Texas Indep.
Producers, 410 F.3d at 967-68 (citing 56 Fed.Reg. 40,948,
40,949-50 (Aug. 16, 1991)). “With a general permit, the EPA
issues a permit for specific types of activities and establishes
specific rules for complying with the permit. Then, rather than
apply for an individual permit, operators must file a Notice of
Intent stating that they plan to operate under the general
permit, and absent a negative ruling by the EPA, discharges
that comply with the terms of the general permit are automati-
cally authorized.” Id. at 968.

In 1992, the EPA issued its first general permit for construc-
tion-related storm water discharges. 57 Fed.Reg. 41176 (Sept.
9, 1992). The EPA, in 1997, proposed a revised general permit.
62 Fed.Reg. 29786 (June 2, 1997). Texas Indep. Producers, 410
F.3d at 968. Then in 1999, the EPA issued its Phase Il storm
water rules, which defined as additional discharges subject to
the general permitting requirements “small construction sites
(one to five acres), smaller municipalities, and additional
sources that might be designated on a case-by-case basis. 64
Fed.Reg. 68722 (Dec. 8, 1999); 40 Fed.Reg. § 122.26(b)(15).”
Texas Indep. Producers, 410 F.3d at 968. On December 20, 2002,
the EPA proposed a third General Permit for storm water
discharges from both large and small construction sites, 67
Fed.Reg. 78,116 (Dec. 20, 2002), although this General Permit
only applies in jurisdictions not regulated by a State or Tribal
NPDES permitting program. Texas Indep. Producers, 410 F.3d at
968. “After holding a series of public meetings and considering
public comments, the EPA published notice of the final
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General Permit on July 1, 2003. 68 Fed.Reg. 39,087.” Texas
Indep. Producers, 410 F.3d at 968.

Under the terms of the final General Permit, potential
dischargers must submit a Notice of Intent to operate under
the General Permit and a responsible corporate official must
certify the basis for eligibility for such coverage under the
General Permit. General Permit, Appendix G at 11A.1. We
detailed many of the other terms of the General Permit in our
prior opinion:

The General Permit also requires that the operator create,
maintain, and implement a site-specific Storm Water
Pollution Prevention Plan (*“SWPPP”"), which must also be
certified by a corporate official. General Permit 3.13;
General Permit, Appendix G at 11A.1. The discharger
must further implement best management practices
(“BMP”) necessary to comply with water quality stan-
dards, assure weekly site inspections, and document those
inspections, including detailing weather conditions. See
General Permit 4.5A (construction operators must “select,
install, and maintain BMPs at your construction site” that
minimize pollutants in the discharges as necessary to meet
applicable water quality standards); General Permit 3.10.A
(detailing requirements for inspections).

410 F.3d at 969.

After the EPA issued the General Permit, several organiza-
tions filed petitions for review of this final agency action, and
those petitions were consolidated before this court. Of rele-
vance here, the Oil and Gas Petitioners® presented several
arguments. First, “the Oil and Gas Petitioners argue[d] that the
EPA’s definition of ‘common plan’ contained in the General
Permit is so broad, ambiguous, and vague that it violates their

* Asnoted above, this court resolved all the remaining petitions

in our previous opinion. Texas Indep. Producers, 410 F.3d at 980.
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rights to due process because they do not know if they need to
apply for a General Permit.” Texas Indep. Producers, 410 F.3d at
970. Similarly, “[t]he Oil and Gas Petitioners . . . argue[d] that
the EPA’s definition of ‘final stabilization’ is too vague.” Id.
Finally, “the Oil and Gas Petitioners argue[d] that the EPA’s
definitions of ‘common plan’ and ‘final stabilization’ are
arbitrary and capricious because the definitions do not take
into account the differences in construction activities related to
oil and gas exploration and conventional residential and
commercial activities.” 1d.

In presenting these arguments, the Oil and Gas Petitioners
also asserted that the permit requirements of the CWA did not
apply to them in the first instance. Id. However, the Oil and
Gas Petitioners maintained that they were not challenging the
EPA’s decision that they must obtain storm water discharge
permits, as that question was pending before the Fifth Circuit.
Id. The Fifth Circuit case involved several final rules promul-
gated by the EPA, beginning with Final Rule, 68 Fed.Reg.
11,325. See 413 F.3d at 481. In 68 Fed.Reg. 11,325 (“Deferral
Rule”), the EPA deferred the Phase Il permit requirements it
had established in 64 Fed.Reg. 68,722 for construction activities
disturbing one to five acres, but only for construction activities
at oil and gas sites. Specifically, the EPA stated that
“[d]ischarges associated with small construction activity at
such oil and gas sites require permit authorization by March
10, 2005.™* 68 Fed.Reg. at 11,330.

Although the Deferral Rule extended the deadline for
obtaining permits for construction activities at oil and gas
sites, in doing so, the Deferral Rule also constituted the first
time that the EPA maintained in a final agency action that such
construction activities were subject to the permit requirements
of the CWA. In response, in their petition filed in the Fifth
Circuit, the Oil and Gas Petitioners argued that the EPA lacked

4

The EPA in 64 Fed.Reg. 68,722 originally required permits by
March 10, 2003.
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the authority to require permits for oil and gas construction
activities based on 8 402(1)(2) of the CWA. Section 402(1)(2)
expressly prohibited the EPA from requiring a 8§ 402 permit for
storm water discharges for oil and gas activities unless the
discharges were contaminated by contact with materials
located on the site of such operations. 33 U.S.C. § 1342(1)(2).

After filing a petition for review of 68 Fed.Reg. 11,325, the
EPA issued 70 Fed.Reg. 2832 (Jan. 18, 2005), which extended
the deadline until March 10, 2005, and then in 70 Fed.Reg.
11,560 (March 9, 2005), the EPA extended the deadline again
until June 12, 2006. On June 16, 2005, the Fifth Circuit issued
its ruling, holding that the Oil and Gas Petitioners’ challenge
to the Deferral Rule was not ripe for review. 413 F.3d at 484.
The Fifth Circuit reasoned: “Given that EPA has specifically
stated its intent to examine, during the Deferral Period, the
issue of ‘how best to resolve questions posed by outside
parties regarding section 402(1)(2) of the Clean Water Act,’ any
interpretation we would provide would necessarily prema-
turely cut off EPA’s interpretive process.” Id. at 483.

Following the Fifth Circuit’s decision, this court directed the
parties to file supplemental briefing on the issue of ripeness
and the import of the Fifth Circuit’s decision, later extending
the briefing schedule, pursuant to the parties’ request, until
September 9, 2005. Before briefing was completed, Congress
passed the Energy Policy Act of 2005, signed into law on
August 8, 2005. Energy Policy Act of 2005, Pub. L. No. 109-58,
§ 323, 119 Stat. 594, 694 (2005). Among other things, the
Energy Policy Act amended the CWA'’s definition of oil and
gas exploration, providing:

Section 502 of the Federal Water Pollution Control Act (33
U.S.C. § 1362) is amended by adding at the end the follow-
ing:
(24) OIL AND GAS EXPLORATION AND PRODUC-
TION.—
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The term “oil and gas exploration, production, processing
or treatment operations or transmission facilities” means
all field activities or operations associated with explora-
tion, production, processing, or treatment operations, or
transmission facilities, including activities necessary to
prepare a site for drilling and for the movement and
placement of drilling equipment, whether or not such field
activities or operations may be considered to be construction
activities.

Energy Policy Act of 2005, Pub. L. No. 109-58, § 323, 119 Stat.
594, 694 (2005) (emphasis added).

Based on the Energy Policy Act’s amendment to the defini-
tion of oil and gas exploration, the Oil and Gas Petitioners
filed with this court a “Motion to Dismiss Without Prejudice.”
In their motion, the Oil and Gas Petitioners argued that their
petition was moot because revised Section 502(24) made clear
that they cannot be required to obtain coverage under the
General Permit for uncontaminated discharges from oil and
gas construction sites. However, the “Oil and Gas Petitioners
request[ed] that the dismissal be without prejudice because
EPA has not yet taken a position as to the impact of the Energy
Policy Act of 2005 on the permit requirement or this litigation,
and the Oil and Gas Petitioners should be able to raise these
claims if EPA were to interpret the Energy Policy Act of 2005
to ... require permits for uncontaminated discharges from oil
and gas sites. . ..”

Concerned about the propriety of a dismissal without
prejudice, given that 33 U.S.C. § 1369(b)(1) requires petitions
to be filed within 120 days of the Final Rule, we requested
supplemental briefing. The EPA responded that based upon 33
U.S.C. § 1369(b)(1), the deadline for filing a petition challeng-
ing the General Permit passed in October 2004, and that a
dismissal without prejudice was tantamount to a dismissal
with prejudice because any future challenge by the Oil and
Gas Petitioners would be untimely. Based on the EPA’s
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position that the Oil and Gas Petitioners could not challenge
the terms of the General Permit at a later date, the Oil and Gas
Petitioners requested this court to deny their Motion to
Dismiss Without Prejudice, seeking instead resolution of their
underlying petition. The EPA did not object to the Oil and Gas
Petitioners’ request that we deny its motion to dismiss.
Accordingly, on October 6, 2005, this court denied the Oil and
Gas Petitioners’ motion to dismiss without prejudice, and
directed the parties to complete the supplemental briefing
previously ordered and stayed pending resolution on the
motion to dismiss, and to also brief the newly raised issue of
mootness. Having received and reviewed the parties’ supple-
mental briefs, we now consider the Oil and Gas Petitioners’
petition.

In their petition, the Oil and Gas Petitioners challenged
various aspects of the General Permit as applied to uncontami-
nated discharges. The Oil and Gas Petitioners do not object to
the General Permit to the extent that it applies only to contam-
inated discharges, as defined by the EPA. Rather, the Oil and
Gas Petitioners claim that as to uncontaminated discharges,
the General Permit’s definitions of “common plan” and “final
stabilization” are so broad, ambiguous, and vague that the
General Permit violates their rights to due process because
they do not know if they need to apply for a General Permit
for uncontaminated discharges. The Oil and Gas Petitioners
also argued that the EPA acted arbitrarily and capriciously in
establishing the terms of the General Permit related to uncon-
taminated discharges, without accounting for the differences
between construction activities at general construction sites
and at oil and gas sites. However, before we can address the
merits of the Oil and Gas Petitioners’ challenge, we must first
determine whether the parties have standing to sue. Texas
Indep. Producers, 410 F.3d at 970-71.
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The CWA authorizes any “interested person” to obtain
review of an EPA action in a Circuit Court. 33 U.S.C.
8 1369(b)(1)(F). To qualify as an “interested person,” at a
minimum, a party must have Article 11l standing. Texas Indep.
Producers, 410 F.3d at 971 (citing Lujan v. Defenders of Wildlife,
504 U.S. 555, 560-61 (1992)). Generally, this requires a peti-
tioner to “demonstrate an injury in fact; a causal link between
the injury and the challenged action; and redressability
through afavorable court decision.” Texas Indep. Producers, 410
F.3d at 971 (citing Lujan, 504 U.S. at 561). Moreover, because
the Oil and Gas Petitioners are organizations, to demonstrate
standing, they must show that they represent members who
have standing in their own right. See Texas Indep. Producers, 410
F.3d at 971.

In their original brief before this court, the Oil and Gas
Petitioners made only passing reference to standing, merely
stating that they have standing because their members are
regulated under the General Permit. However, the Oil and Gas
Petitioners also asserted that they were not required to obtain
a permit for uncontaminated discharges. If true, that would
mean that the Oil and Gas Petitioners’ members would not be
injured by the terms of the General Permit that they seek to
challenge. In its supplemental briefing, the EPA agrees that if
the Oil and Gas Petitioners are not subject to the NPDES
permit requirements for storm water discharges from con-
struction activities, then their challenges to the General Permit
are no longer justiciable. Thus, before we can consider the Oil
and Gas Petitioners’ challenges to the terms of the General
Permit, we must initially determine whether the Oil and Gas
Petitioners are subject to the General Permit for uncontami-
nated discharges.

The Oil and Gas Petitioners maintain in their supplemental
briefing that, following passage of the Energy Policy Act of
2005, they are definitively not subject to the General Permit for



Nos. 03-3277, et al. 11

uncontaminated discharges.5 We agree. As noted above, the
CWA expressly provides that:

The Administrator shall not require a permit under this
section, nor shall the Administrator directly or indirectly
require any State to require a permit, for discharges of storm
water runoff from mining operations or oil and gas exploration,
production, processing, or treatment operations or transmission
facilities, composed entirely of flows which are from
conveyances or systems of conveyances (including but not
limited to pipes, conduits, ditches, and channels) used for
collecting and conveying precipitation runoff and which
are not contaminated by contact with, or do not come into
contact with any overburden, raw material, intermediate
products, finished product, byproduct, or waste products
located on the site of such operations.

33 U.S.C. § 1342(I)(2) (emphasis added).

After the EPA issued its Deferral Rule purporting to regulate
construction activities at oil and gas sites, Congress responded
by passing the Energy Policy Act of 2005, which expressly
addressed the issue, providing:

The term “oil and gas exploration, production, processing
or treatment operations or transmission facilities” means
all field activities or operations associated with explora-
tion, production, processing, or treatment operations, or
transmission facilities, including activities necessary to
prepare a site for drilling and for the movement and
placement of drilling equipment, whether or not such field

® The Oil and Gas Petitioners maintain that even prior to the

passage of the Energy Policy Act of 2005, Section 402(1)(2)
exempts them from the permit requirements of the CWA, but add
that the Energy Policy Act of 2005 now resolves the issue beyond
dispute.
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activities or operations may be considered to be construction
activities.

Energy Policy Act of 2005, Pub. L. No. 109-58, § 323, 119 Stat.
594, 694 (2005) (emphasis added).

Given the broad definition of exempt activities for uncon-
taminated discharges and Congress’s explicit clarification that
the exemption applied even if those activities constitute
construction activities, we conclude that the Oil and Gas
Petitioners lack standing. Because the record establishes only
that the Oil and Gas Petitioners represent members involved
in oil and gas exploration and related activities and they
challenge only uncontaminated discharges which are exempt
from the permitting requirements, the Oil and Gas Petitioners
cannot establish that the General Permit injured its members.

The EPA does not challenge the Oil and Gas Petitioners’
analysis of the § 402(1)(2) exemption. In fact, notwithstanding
this court’s order directing the EPA to address whether the
Energy Policy Act of 2005 exempts the Oil and Gas Petitioners
from the permitting requirements of the CWA, the EPA failed
to address that issue. That is especially troubling since the EPA
correctly noted in its supplemental brief that “[a]n actual
controversy must exist at all stages of the case, not merely at
the time the case is filed.” The EPA further recognized that this
means that this “Court must determine whether some mem-
bers of the Oil and Gas Petitioners are still injured by the terms
of the General Permit following enactment of the Energy
Policy Act of 2005 before resolving the merits of their peti-
tion.” But then, rather than provide an analysis of the issue,
much less take a position, the EPA instead stated that it
“recognizes thatthe recently enacted Energy Policy Act of 2005
affects the NPDES permitting requirements applicable to oil
and gas activities [and the] EPA intends to take into account
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this new law in forthcoming rulemaking . . . A

On January 6, 2006, the EPA filed with this court as supple-
mental authority its proposed administrative action titled
“Amendments to the National Pollutant Discharge Elimination
System (NPDES) Regulations for Storm Water Discharges
Associated with Oil and Gas Exploration, Production, Process-
ing, or Treatment Operations, or Transmission Facilities.” 71
Fed.Reg. 894 (Jan. 6, 2006). “This proposed regulation would
implement Congress’ intention, in the Energy Policy Act of
2005, to exclude virtually all” oil and gas construction activities
from regulation under the NPDES storm water program.” 71
Fed.Reg. at 897. This raises the issue of ripeness. In determin-
ing whether a case is ripe for review, this court considers
whether: (1) delayed review of an agency decision could cause
hardship to the petitioner; (2) judicial intervention would
inappropriately interfere with further administrative action;
and (3) the court would benefit from further factual develop-
ment of the issues presented. Ohio Forestry Ass’n, Inc. v. Sierra
Club, 523 U.S. 726, 733 (1998). Applying these three factors, the
Fifth Circuit concluded that the Oil and Gas Petitioners’
challenge to the Deferral Rule was not ripe because the EPA

In passing, the EPA also posits, without support, that since the
Petitioners must obtain a permit for contaminated discharges,
they have standing to challenge the terms of the General Permit.
However, the Petitioners do not claim any injury flowing from
the General Permit where contaminated discharges are involved.
Rather, the Petitioners argue that the broad language of the
General Permit, when applied to non-contaminated discharges,
violates their due process rights and is arbitrary and capricious.
To assess standing, then, we must ask whether the Petitioners are
injured in the way they assert—not whether they would have
standing to present a different claim.

" The only activities not exempt would be contaminated dis-

charges. 71 Fed.Reg. at 897.
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has specifically stated its intent to examine, during the
Deferral Period, the issue of “how best to resolve questions
posed by outside parties regarding section 402(1)(2) of the
Clean Water Act . ...” 413 F.3d at 483. Although the EPA had
sought dismissal on ripeness grounds in the Fifth Circuit, in its
supplemental briefing before this court, the EPA asserts that
the Oil and Gas Petitioners’ claim is ripe for review. We agree
for several reasons.

First, as the EPA recognized, the Fifth Circuit’s decision
addressed only the EPA’s rule deferring NPDES permitting
deadlines for construction activities at small oil and gas sites.
413 F.3d at 481. Because those deadlines would not go into
effect for a year, the Fifth Circuit reasoned that there is no
immediacy for resolution, and thus no hardship to the peti-
tioners. Id. at 484. In contrast, the permitting requirements for
large construction activities are currently in force. 55 Fed.Reg.
47,990, 48,066 (Nov. 16, 1990) (adopting Phase I, and requiring
NPDES permits for storm water discharges from construction
activities involving five or more acres). See Texas Indep.
Producers, 410 F.3d at 968. Moreover, the General Permit the
Oil and Gas Petitioners seek to challenge applies to uncontam-
inated storm water discharges from both small and large
construction activities. Thus, the immediacy lacking in the
Fifth Circuit case is present here.

Second, withholding of judicial review of the Oil and Gas
Petitioners’ challenge presents a significant hardship to the
Petitioners’ members. The EPA itself acknowledges this
hardship, explaining, “[w]ithholding court consideration of
the Oil and Gas Petitioners’ current challenge would likely
preclude them from seeking judicial review of the General
Permit in the future.” This again contrasts with the Fifth
Circuit decision in which no such hardship existed. Moreover,
given the breadth of the statutory exemption, further factual
development is unnecessary. Finally, while in some circum-
stances it would make sense to await final agency action, given
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Congress’s clear directive this is not such a case. The agency
can no longer require permits for uncontaminated discharges
from construction activities undertaken pursuant to oil and
gas “field activities or operations associated with exploration,
production, processing, or treatment operations, or transmis-
sion facilities.”® Energy Policy Act of 2005, Pub. L. No. 109-58,
8 323, 119 Stat. 594, 694 (2005). Cf. Solid Waste Agency of N. Cook
County v. U.S. Army Corps of Eng’rs, 531 U.S. 159, 174 (2001)
(striking a regulation promulgated by the Corps because it
exceeded the statutory authority granted it by Congress in the
CWA). Therefore, given the limited circumstances before us,
and because a refusal to consider their petition would cause
substantial hardship to the petitioners, this case is ripe for
review. However, as discussed above, our review discloses
that the terms of the General Permit which the Oil and Gas
Petitioners challenge do not apply to them. Therefore, because
those terms do not injure any of their members, they lack
standing.

The Oil and Gas Petitioners sought review of the General
Permit as applied to uncontaminated discharges. However,
since filing their petition, Congress made clear that oil and gas
construction activities undertaken pursuant to “field activities
or operations associated with exploration, production, process-
ing, or treatment operations, or transmission facilities,” are
exempt from the permitting requirements for uncontaminated
discharges. The Oil and Gas Petitioners represent members
seeking to challenge the permit requirements for uncontami-
nated discharges. But Congress made clear in the Energy
Policy Act of 2005 that the EPA may not require permits for
such discharges. Therefore, the Oil and Gas Petitioners cannot

The proposed administrative action recognizes as much. 71
Fed.Reg. 894 (Jan. 6, 2006).
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establish standing. Accordingly, we DisMmiss this petition for
lack of standing.
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over-board \'5-vor-,b5(a)rd, -,bo()rd\ adv (bef. 12¢) 1 : over the side
of a ship or boat into the water 2 : to extremes of enthusiasm’ 3
: into discard : ASIDE
overbook \5-vor-*buk\ v (1903) : to issue reservations for (as an air-
plane flight) in excess of the space available ~ vi : to issue reservations
in excess of the space available
overshought \-'bot\ adj (1929) : not likely to show an immediate rise in
price bﬁca;xse of prior heavy buying and accompanying price rises {an
~ market
overbuild \-'bild\ vb -built \-'bilt\; -build-ing vt (1601) ; to build ‘be-
yond the actual demand of ~ vi: to build houses or commercial devel-
opments in excess of demand “
Iover-bur-den \-'bard->n\ vt (1532) : to place an excessive burden on B
2over-bur-den \'5-vor-,bard-"n\ n (1855) : material overlying a deposit of
useful geological materials or bedrock
over-buy \,5-vor-'bi\ vb -bought \-'bot\; -buy-ing vt (1745) : to buy in
excess of needs or demand ~ vi : to make purchases beyond one’s
needs or in excess of one’s ability to pay . .
overscall \-'kol\ vt (ca. 1903) : to make a hifher bid than (the previous
bid or player) in a card game ~ vi: to bid over an opponent’s bid in
ti(rj?\ge when one’s partner has not bid or doubled — over.call \'5-var-
kol\ n .
overscaspacsisty \,6-vor-ko-'pas-at-g, -*pas-t&\ n (1928) : excessive capac-
ity for production or services in relation to demand :
over-caf-i-tal-ize \-'kap-ot-l-,iz, -'kap-t°l-\ v¢ (1890) 1: to put a nomi-
nal value on the cagltal of (a corporation) higher than actual cost or
fair market value : to capitalize beyond what the business or the
profit-making prospects warrant — overscap-i-tal-iza.tion \-kap-at-I-
o-*za-shom, - kap-t’l-\ n )
lover-cast v -cast; -castsing (13¢) 1 \,6-vor-Ykast, 'G-vor-,\ : DARKEN,
OVERSHADOW 2 \'5-vor-,\ : to sew (raw edges of a seam) with long
slanting widely spaced stitches to prevent raveling o
Zover-cast \'G-vor-kast, ,5-vor-"\ adj (1625) : clouded over {an'~ day)
3over-cast \'s-vor-kast\ n (1686) : COVERING; esp ¢ a covering of clouds
over the sky
over-cast-ing \'s-vor-kas-tin\ n (1885) ; the act of stitching raw edges of
fabric to prevent raveling; also : the stitching so done ]
overcast stitch n (1891) : a small close embroidery stitch sometimes
done over a foundation thread.and used to form outlines
over-char%e \i0-vor-"chirj\ vt (14c) 1: to charge too much or too fully
2: to fill too full 3 : EXAGGERATE, OVERDRAW ~ v : to make an ex-
cessive charge — overs«charge \"6-vor-,\ n
over-cloud \,6-vor-*klaud\ vt (1592) : to overspread with clouds
over.«coat \'-vor-kdt\ n (1802) 1 : a warm coat worn over indoor
clothing 2: a protective coating (as of paint)
over-coatving \-ig\ n (1950) : OVERCOAT 2
over.come \,5-vor-'kam\ vb -came \-'kam\; -come; -com+ing [ME over-
comen, fr. OE ofercuman, fr. ofer over + cuman to come] vt (bef. 12¢)
1: to get the better of : SURMOUNT {~ difficulties) 2: OVERWHELM
~vi: to gain the superiority : WIN Syn see CONQUER — OVer-com-€r n
over-com-mit \-ko-'mit\ v (1951) : to commit excessively: as a : to
obligate (as oneself) beyond the ability for fulfillment b : to allocate
(resources) in excess of the capacity for replenishment — over-comemit-
ment \-mont\ n )
over<com-penssa-tion \-kam-pon-'sa-shon, -,pen-\ n (1912) : excessive
compensation; specif : excessive reaction to a feeling of inferiority
uilt, or inadequacy leading to an exaggerated attempt to overcome the
eeling — over-comspen-sate \-'kim-pan-,sat\ vb — over.com-penssa-to-
ry \-kom-'pen(t)-s3-,tor-&, -,tor-\ adj .
over-crowd \,6-vor-‘krand\ vt (1766) : to cause to be too crowded ~ v
: to crowd together too much
over-destersmined \-di-'tor-mond\ adj (1915) 1 : excessively deter-
mined 2: having more than one determining psychological factor
over-desvelop \-di-'vel-op\ vt (1869) : to develop excessively; esp : to
subject (exposed photographic material) to a developing solution for
excessive time or at excessive temperature, agitation, or concentration
—_ over-de-vel-o.p-ment \-mant\ n i
overdo \5-vor-'dii\ vb -did \-'did\; -done \-'don\; -de-ing \-'dii-ig\;
~does \-'doz\ vt (bef. 12¢) 1 a: to doin excess b: to use to excess
€ : EXAGGERATE 2 : to cook too long 3 : EXHAUST ~ vi: to goto'
extremes .
over-dom-i-nance \-'dém(-0)-nan(t)s\ n (1947) : the property of havinga

heterozygote that fproduces a phenotype more extreme or better °

adapted than that of the homozygote — over.dom-i-nant \-nant\ adj .
tover-dose \'5-var-,dds\ n (1700) : too great a dose (as of a therapeutic
agent); also : alethal or toxic amount (as of a drug)
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Attachment 3
Examples of Stabilization Techniques During Oil and Natural
Gas Construction Activities

Surge Road & Culvert Installation

Cut Side Stahilization

Diversionary Channel

L ease Road Wing Out
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EXECUTIVE SUMMARY

(
IOGCC NPDES STORM WATER DISCHARGE WORKGROUP

This working group has been tasked with determining how to best meet the
Environmental Protection Agencies (EPA’s) needs and develop appropriate documents.
After thorough review of storm water issues and concerns, the members of this multi-
state group find that existing state programs currently have statutory and regulatory
authority and sufficiently address any concerns regarding the impact of clearing, grading
and excavating (CGE) activities that take place at exploration and production sites.
Therefore there is no need for EPA to attempt to solve a problem that does not exist.

Congress specifically exempted those who explore for domestic energy resources from
obtaining storm water discharge permits under the Clean Water Act. There is no
definition in the Act that states that CGE activities should be considered separate and
apart from other exploration and production activities. It would be an expansion of
EPA’s jurisdiction to include CGE activities where there is no need shown for such
expansion.

Our review has indicated a “storm water incidence” of less than 2 per state per year over
the last three years. The additional costs on the industry are estimated to be in the
hundreds of millions of dollars." There is no need to place an additional burden on
exploration and production companies in an arena that has not shown any historical need
for increased regulation. Such exorbitant costs would negatively impact oil and gas
exploration activities that are critically needed for increased domestic energy production.

In summary, all evidence reviewed by the workgroup indicates that the environmental
impacts of storm water discharges from CGE activities are minimal, and are currently
being well managed by one or more regulatory agencies within a state. Any expansion of
jurisdiction by the EPA would impose a huge regulatory burden on this nation’s oil and
gas producers without benefit to the environment.

"July 17, 2000 letter from Congressman Ernest Istook to Dr, John D. Graham, Administrator, Information
and Regulatory Affairs, Office of Management and Budget, Executive Office of the President



Guidelines for Storm Water Discharge Management
For
( Oil and Gas Exploration and Production
Clearing, Grading, and Excavating Activities

The EPA has implemented a 2-year moratorium on requirements for permitting storm
water discharges associated with the clearing, grading, and excavating (CGE) including
archaeological, historic, and endangered species surveys of small (1 to 5 acre) exploration
and production sites. After this moratorium, it is the EPA’s position that a NPDES storm
water discharge permit would be required for the CGE activity phase of essentially all oil
and gas drlling activity. CGE activities associated with exploration and drilling are
conducted in 33 states across a wide variety of geographic, environmental, and
operational settings.

The DOE contract with the Interstate Oil and Gas Compact Commission (IOGCC) tasked
the Storm Water Workgroup (Workgroup) (4dppendix I-- list of workgroup members) to
determine how to best meet EPA’s needs regarding NPDES storm water management
practices and to develop appropriate guidance based on existing state programs. It is the
conclusion of our-analysis that both delegated and existing state programs already
sufficiently address these areas and additional federal guidelines are inappropriate and
unnecessary.

The subsequent sections of this report address the issue of current state water protection
storm water programs and examine the appropriateness of developing guidance
documents based on those programs.

Existing State Storm Water Programs

The duration of the contract precluded the Workgroup from extensively reviewing
existing state storm water programs or developing management practices that could
be applied to all possible exploration and production sites in the United States. The
Workgroup believes that developing specific storm water management practices
would be impractical because of the diversity of site-specific factors that need to be
considered. The Workgroup remains convinced the states are appropriately managing
storm water discharges. The very low level of complaints and actual pollution
problems associated with such discharges is evidence that the states are properly
managing storm water.

The Workgroup evaluated the scope and effectiveness of existing state water
protection programs by (1) employing a web-based search for state-based
management practices for storm water, soil erosion, and sediment control (SSEASC),
(2) surveying management practices for SSEASC in IOGCC member states and (3)
surveying the extent of storm water incidents (Appendix Il--a table of number of
incidents in states) in Kansas, New Mexico, Oklahoma, and Texas, which comprise
45% of onshore drilling activity in the US during the last three years.



Existing State Guidelines for Storm water

Manuals and guidelines that describe management practices for storm water SSEASC
are widespread among the states (dppendix IlI--annotated listing of URL sites for
State storm water management practices). A single website (www.agc.org) lists soil
erosion and sediment control manuals for 33 states. However, the majority of such
manuals are developed by state environmental agencies and are designed for
construction activities at sites, not specific to exploration and production. Significant
differences exist between management practices designed to address storm water
management issues at large, long-lived commercial, residential, or industrial
construction sites and those designed for exploration and production CGE activities.
Some of the differences are as follows:

.o There are substantial differences between the oil and gas industry and the
models used for the Phase II regulations — commercial/industrial/residential
construction activities. These facilities buy their land, undertake extensive
design efforts, construct over many months, and disturb the ground during
construction. The permit is not a critical path item for their projects. Oil
and gas exploration and production facilities access land through leases,
construct over a few weeks, stabilize the area as quickly as possible, and
must be ready when a leased drilling rig is delivered. Permit timing is
crucial and delays could cause the loss of hundreds of thousands of dollars
“or the loss of an opportunity to drill altogether.

e Unlike commercial/industrial/residential construction, typical oil and gas
activities do not disturb large contiguous areas that enhance storm water _
runoff and promote sediment erosion. (

e Unlike the commercial/industrial/residential construction project, oil and ~
gas exploration and development is highly uncertain and contingent on
geological and market factors. A mineral owner or lessee does not
necessarily know at the outset how many wells or how much development
will be justified

» The majority of oil and gas activities located in western Oklahoma, Texas,

Kansas, and New Mexico receive very low rainfall amounts and in some
instances may not see any rainfall during the dry season. In addition, the
flat topography of these areas significantly reduces the potential of storm
water runoff from ever reaching waters of the U. S.

e Oil and gas activities are typically situated in rural areas (accessed by
existing dirt roads) surrounded by private cultivated agriculture (exempt
from the requirements) or ranch land.

Essentially, EPA would require the majority of oil and gas drilling activity to be
subject to NPDES discharge requirements after the 2-year moratorium expires.
Exploration and production locations are characterized by short CGE periods (5 to 15
days) and typically cover 1 to 2 acres for the individual well site, not including related
roads and pipelines (see Compilation of State Responses to Williamsburg Meeting
“Identified Needs” document included herein). The usefulness of requiring the same
permitting standards for large, long-lived commercial, residential, or industrial
construction projects is not economically justified or appropriate for the level of



environmental effects potentially posed by storm water discharge from -small
exploration and production sites.
(
Survey of State Program Elements Relevant to Storm Water

The IOGCC developed and submitted a questionnaire to all the IOGCC member
states to solicit information regarding state program elements relevant to storm water
management practices (Appendix IV). Of the 27 member states that have primacy for
NPDES permitting, approximately 11 have internal management practice documents
for access roads and drill locations. Clearly, a wide variety of management practice
manuals and guidelines are available in the oil and gas producing states.

This survey of member states revealed that current storm water regulations and
practices are adequate. Four states reported having significant problems with storm
water discharges from exploration and production activities prior to the
implementation of additional regulations. Those states —Louisiana, West Virginia,
Pennsylvania, and Kentucky—could be characterized as states having relatively high
rainfall amounts. Twenty-six states affirmed that their oil and gas regulations, or
regulations of other agencies within their states, are currently adequate to address
EPA NPDES storm water-discharge concerns. Some states indicated they did not
have specific rules requiring management practices for storm water discharge issues,
but currently address the issues either through general “no pollution” clauses in their
rules or through referral to another state agency with NPDES primacy.

Those states without NPDES primacy utilize broad enforcement powers regarding
pollution associated with storm water discharges. Texas is typical of the producing
states in clearly expressing a “No Pollution” clause in its environmental water
protection statutes and statewide rules.

Survey of Storm Water Incidents

The Workgroup includes representatives of oil and gas regulatory agencies from four
major oil and gas producing states—Kansas, New Mexico, Oklahoma, and Texas. In
order to better determine if there is a significant pollution problem with storm water
discharges, the Workgroup contacted district staff of the regulatory agencies in their
respective states to determine the number of pollution incidences or complaints.
From 2000 through 2003, the number of incidences in all 4 states averaged
approximately 2 per state per year. Clearly, the number of incidents associated with
storm water d1scha.rges is small when compared to the amount of exploration and
production activity in these states.

Analysis
Management practices tailored for SSEASC at small (1 to 5 acres) CGE associated
with exploration and production would be very difficult to apply nationally. A
management practice for a single state or region within a state is a much more
practical undertaking than such a plan for the entire nation. Currently, a wide variety
of manuals are utilized by member states. Typically, the manuals provide guidance to
cover various project stages including: pre-construction planning and activities,



construction, reclamation, re-vegetation, and maintenance. As always, site-specific
conditions will determine which practices are best or most appropriate. Key factors
that influgnce the suitability of a particular management practice include:

e drainage area

e distance to drainages

¢ soil conditions

e rainfall characteristics

e land use, and

e land and water sensitivity.

Storm water management issues of concern are largely associated with CGE at oil
and gas drilling locations and access roads. Under EPA’s current interpretation, most
such activities would become subject to the new NPDES storm water requirements in
March 2005, since the size of such sites typically exceed 1 acre. Storm water
management activities associated with CGE at exploration and production sites are
distinguished from other construction sites by the relatively short duration of CGE
(average of 1 week) before the site is “stabilized” sufficiently for its purpose and use,
and by the extreme time sensitivity of any permitting delays. Such delay and
uncertainty in the permitting process would have a significant negative effect on
exploration and production activity. Notwithstanding the efficacy or appropriateness
of federal storm water requirements at drilling locations and access roads, the short
duration of CGE would seem to obviate the need for additional protective measures.
The extent to which such measures are necessary and appropriate is best determined
based upon local and seasonal conditions. ‘ ‘ - (

. N

A concern expressed by EPA with respect to storm water management associated
with CGE at small exploration and production sites is focused on threatened and
endangered species and historic and archeological site issues. The evaluation of and
procedures associated with determining whether or not a drill site could impact
threatened and endangered species or historic and archeological sites is both
expensive and time consuming. Approvals would need to be obtained from two
additional bureaucracies not otherwise involved in exploration and production
permitting. The small and ephemeral footprint of exploration and production CGE
does not support the need for extensive surveys for threatened and endangered species
and historic and archeological sites without prior indication that such sites are located
nearby. Endangered species or historic and archeological site requirements attached
to permits are not necessary since such requirements are already mandated by state
and federal laws.

CONCLUSIONS
The Workgroup has not found justification for requiring a storm water discharge
permit for small exploration and production CGE. The documented number of storm
water discharge complaints and actual pollution incidents is very small. Federal
NPDES permitting requirements are onerous and inappropriate given the level of risk
to the environment. The development of concise guidelines that cover exploration
and production CGE is complicated by the wide variety of possible terrains and

-4-



conditions found at exploration and production sites across the United States. It is not
feasible for a single standard to fit the diverse requirements for appropriate storm
water discharge management throughout the United States. States have been
managing discharges at large sites and there is no indication of a significant threat to
the environment from storm water discharges by small exploration and production
CGE.

The EPA did not adequately address the impact of such regulations on drilling
activity. Neither did EPA conduct an adequate cost benefit analysis. All evidence
indicates that the environmental impact of storm water discharges from CGE
associated with exploration and production activity is minimal, whereas the increased
regulatory burden would negatively impact critically needed domestic energy
production.



NPDES PHASE II STORM WATER DISCHARGE WORKGROUP
(

Compilation of State Responses
To
Williamsburg Meeting “Identified Needs”

Disclaimer

Our response is made to the following questions notwithstanding the position of the
NPDES Phase I Storm Water Discharge Workgroup believes that the NPDES storm
water permitting requirements should not apply to exploration and production
activities. First, the workgroup member states take this position based upon the
contention that the exploration and production exemption contained in the Clean
Water Act (33 USC Section 1342(1)(2)) should be applied generally to all NPDES
permitting activities under the Clean Water Act (CWA). There should be no
distinction drawn between point source NPDES permitting requirements and NPDES
"construction permitting" under non-point source regulations. The Environmental
Protection Agency asserts as its basis for regulation under NPDES Phase II that any
construction activity, regardless of the Section 1342 (1)(2) exploration and production
exemption, requires a NPDES storm water permit. Second, the workgroup contends
that regardless of the controversy regarding the general CWA exploration and
production exemption and NPDES construction permitting, the imposition of NPDES PN
storm water permitting requirements on oil and gas construction activities is a ( )
needless exercise of federal authority in a field being appropriately administered by
the states. State water quality standards and related means of monitoring the level of
particulate matter in surface water should be used as the primary method of regulating
the problem of storm water runoff. Additionally, the states are better equipped to
determine the management practices available for a particular region and to control
erosion caused by storm water runoff from exploration and production sites.

1. What is the amount of oil and gas activity (number of sites) that fall within the
1-5 acre limits?

KANSAS NEW MEXICO OKLLAHOMA TEXAS
Calendar | Permits Wells Permits Wells Permits Wells Permits Wells
Year Issued Drilled Issued Drilled Issued Drilled Issued Drilled
2000 1872 1490 2098 1612 4501 1531 8949 6894
2001 2287 1697 2008 1340 4528 2348 9477 8080
2002 1716 1366 1476 782 4099 2339 7420 8271

NOTE: Numbers do not include workovers or re-completions



KANSAS

Kansas drilling operations that would be effected by expansion of the NPDES Storm
Water permitting requirements can be evaluated as follows: In Eastern Kansas most
drilling operations are for exploration targets of less than 2,000 feet in depth. In
Western Kansas the drilling depths may be categorized as greater than 2,000 feet but
generally less than 7,500 feet. In Eastern Kansas, as the wells are drilled with
considerably smaller equipment, in terrain which requires only minimal construction
operations prior to drilling, it is assumed that only approximately 20% of wells drilled
within that area will fall within the 1 to 5 acre limit. In Western Kansas some
operations may be able to limit construction activity below the 1 acre threshold. For
analysis purposes it is assumed that all drilling operations in Western Kansas will
exceed that threshold.

The tablée below shows the number of drilling permit applications filed and approved
by the Kansas Corporation Commission Conservation Division over the past 3 years
and the number of wells drilled during those years. The yearly average for the 3 year
period is also shown.

Drilling. Wells Drilled * | Wells Drilled | Wells Drilled
Permits Issued W. Kansas E. Kansas
2000 1872 1490 1014 476
2001 2287 1697 1170 527
2002 1716 1366 701 665
Totals 5875 4553 ' 2885 1668
3 Year Avg. 1958 1518 962 556

*(Wells drilled is the number of drilling operations commenced as indicated by notice to the Division
by operators with authorized permits.)

If all drlling operations in Western Kansas are assumed to exceed the 1 acre
threshold and if 20% of Eastern Kansas drilling operations are expected to exceed the
threshold, then the total number of sites in Kansas which would be affected by an
expansion of NPDES permitting requirements would approach 1100 sites per year
[962 sites in Western Kansas + (.20 x 556) 111 sites in Eastern = 1073 total sites].
This of course assumes that drilling activity will be consistent with the trend
developed over the past 3 year period. It is important to note that permitting activity
for drilling operations has increased by approximately 57% during the first five
months of 2003 as compared to the same period of 2002. If the trends in number of
wells drilled per permits issued holds and if the ratio of drilling in Eastern Kansas
verses Western Kansas remains relatively consistent then the number of sites affected
could rise to in excess of 1300 sites per year.

OKLLAHOMA
The number of oil and gas wells drilled in Oklahoma during the past few years has
varied from 2300-2350 (this figure does not include well workovers and re-
completions). The total approved permits/intents to drill, including re-completions,




amended/additional zone completions, etc. has averaged 4376 per year for the last
three years.

Building (access roads and drilling pads/work areas for the new wells usually disturbs
between 1 and 3 acres of land. The construction of gathering lines to connect to a
pipeline may disturb an additional narrow corridor of land if a well is found to be
productive. Shallow wells in relatively flat-lying areas that have a short access road
are the only sites likely to disturb less than one acre. Most drill pads alone are at least
225’ x 225°, which exceeds the 1 acre threshold. Therefore a drill site consisting of a
drill pad, pit, and road under 1 acre in size is almost nonexistent in Oklahoma. A few
of the deepest wells (>10,000 feet), which include sites from which multiple
directional wells will be drilled, and sites in rough or very remote terrain requiring
long access roads, will disturb greater than 5 acres.

The pad preparation time and depth statistics listed in the Texas response would also
generally "apply to drilling operations in Oklahoma. More time is needed in
remote/rugged terrain areas (such as the Arkoma basin in southeast Oklahoma, where
the time and effort needed to build access roads and pads is much greater) and for
large pads intended to support several wells. The timeframe for construction activity
could be extended in the event of weather delays, equipment failure, etc.

NEW MEXICO —
All oil and gas drill site pads disturb greater than 1 acre of land. ' ( /
YEAR APD COMPLETED
1998 1464 1035
1999 1196 956
2000 2098 1612
2001 2008 1340
2002 1476 782

APD means application for permit to drill.

TEXAS
Essentially all oil and gas drill site pads disturb greater than 1 acre of land, especially
when the average length of new road is considered. The pad size, pad preparation
time, and drill time increases exponentially as the depth of the well increases. For
well less than 10,000 ft deep, average pad preparation times are less than 1 week. A
survey of district directors determined the following statistics with respect to average

and range:
Attribute Average Range
Road length (miles) .5 25t02
Drill Pad (acres)
Shallow (<4000 ft) 1 3tol
Intermediate (4-10000 ft) 2 l1to3




Deep (>10000 ft) 4 . 2t085
Pad Preparation Time (days)

Shallpw (<4000 ft) 2 1to5
Intermediate (4-10000 ft) 5 2t0 9
Deep (>10000 ft) 10 2t0 25
Drill Time (days) :
Shallow (<4000 ft) 7 1to14
Intermediate (4-10000 ft) 22 6 to 42
Deep (>10000 ft) 113 A 14 t0 280

2. What are the current state requirements and who has regulatory oversight?

KANSAS _
The Kansas Department of Health and Environment (KDHE), Division of
Environment has regulatory oversight for NPDES permitting in Kansas. The Bureau
of Water, Industrial Programs Section administers the storm water program and
manages permits for storm water discharges associated with construction activities.
The office of this section is located in Topeka, Kansas.

The principal requirement under this program is for the owner / operator to develop
and implement a Storm Water Pollution Prevention plan.

As of January 9, 2003, owners or operators of any project or combination of projects
which disturb one or more acres must apply for authorization to discharge under a
general Kansas NPDES permit. Anyone who disturbs less than one acre may also
require authorization to discharge storm water runoff when KDHE believes the water
quality impact warrants consideration.

Application for the construction storm water permit is made by completing a Notice
of Intent (NOI) form at least 60 days before starting construction. The permit fee for
this general permit for storm water runoff from construction activity is $60 per year.
The primary requirement of the general permit is for the permittee to develop and
implement a Storm Water Pollution Prevention plan. When the soil disturbing activity
is completed and final stabilization of the site is achieved, the permittee must notify
KDHE to terminate the authorization to discharge.

As the Environmental Protection Agency (EPA) has postponed NPDES storm water
runoff permit requirements associated with small construction activities for the oil
and gas industry for two years, KDHE will not require storm water permit
authorization to discharge storm water runoff from construction sites of 1 or more
acres and less than 5 acres if such sites are found to be related to certain oil and gas
activities.  This delay in implementation of permitting requirements applies
specifically to small construction activities associated with exploration, production,
processing, and treatment operations or transmission facilities.



OKLAHOMA
The EPA asserts authority of the NPDES storm water program for Oklahoma for

activities associated with the exploration, development, and production of oil, gas,
coal bed methane or geothermal resources (see disclaimer section for the statutory
exemption discussion). The Oklahoma Department of Environmental Quality (DEQ)
has regulatory authority over discharges from refineries and gas plants as part of their
delegated authority over commercial/industrial/residential activities.

NEW MEXICO

In New Mexico, EPA retains authority of the NPDES storm water program over
activities associated with the exploration, development, and production of oil, gas, or
geothermal resources. The Oil Conservation Division issues state permits for
discharge of wastewater from oil and gas activities, however, permits for discharge of
storm water are issued only for associated facilities not individual well sites. The New
Mexico Environment Department reviews draft NPDES permits and issues Section
401 Water Quality Certifications of those draft permits and has regulatory authority
over discharges not associated with the exploration, development, and production of
oil, gas, or geothermal resources.

TEXAS
‘ In Texas, the EPA retains authority of the NPDES storm water program over
activities associated with the exploration, development, and production of oil, gas, or- ‘
geothermal resources because the Railroad Commission has not obtained NPDES (
authorization. The Railroad Commission (RRC) issues state permits for discharge of
wastewater from oil and gas activities, however, the Commission does not issue
permits for discharge of storm water from construction activities unless it is
contaminated with oil and gas waste. The Railroad Commission also reviews draft
NPDES permits and issues Section 401 Water Quality -Certifications of those draft
permits. The Texas Commission of Environmental Quality has regulatory authority
over discharges not associated with the exploration, development, and production of
oil, gas, or geothermal resources.

3. What are the states’ current management practices or BMPs and other legal
instruments that deal with storm water?

KANSAS
The Kansas Department of Health and Environment, Division of the Environment has
not developed any specific best management practices (BMPs) for construction
activities in Kansas. The KDHE storm water website does however provide Internet
links to sites where assistance is available in evaluating and determining if any BMPs
might be effective for a particular construction activity.
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A link to the US Environmental Protection Agency’s National Pollution Discharge
Elimination System (NPDES) - Storm Water Policy and Guidance Document
website lists a number of sources for BMP guidance. These include:
e Storm Water Management for Construction Activities: Developing Pollution
Prevention Plans and Best Management Practices

This manual provides detailed guidance on the development of storm water
pollution prevention plans (SWPPP) and identification of best management
practices (BMPs) for construction activities. It provides technical assistance
and support for all construction activities subject to pollution prevention
requirements established under NPDES permits for storm water point source
discharges. It includes a set of worksheets, a checklist, and a sample SWPPP
(EPA 832-R-92-005). Date Published: 09/01/1992

o Storm Water Management for Construction Activities: Summary Guidance on
Developing Pollution Prevention Plans and Best Management Practices

This summary provides guidance on the development of storm water pollution -
prevention plans (SWPPP) and the identification of best management
practices (BMPs) for construction activities (EPA 832-R-92-001). Date
Published: 10/01/1992 '

OKLAHOMA

The Corporation Commission, in cooperation with the Oklahoma Cooperative
Extension Service and Oklahoma State University’s Department of Biosystems and
Agricultural Engineering, produced a 42 page illustrated booklet on “Pollution
Prevention at Exploration and Production Sites in Oklahoma” (OSU Water Quality
Series publication E-940). The booklet covers erosion prevention, streamside
management, building and stabilizing access roads (including culverts, water bars,
ditches, and other drainage issues), site re-vegetation, road and production site
maintenance, and site and pit closure. The Commission also publishes a 13 page
“Qilfield Pollution Prevention” brochure dealing with produced water disposal, spill
and leak prevention, and the minimization and handling of exempt (drilling muds,
frac and acidizing fluids, tank sludges) and non-exempt (Resource Conservation and

~Reclamation Act (RCRA)) wastes. The first publication is available through the
Extension Service office in each Oklahoma County; both are available at the
Commission’s Central and four District Offices, and have been provided to oil and
gas operators at Oklahoma Independent Petroleum Association and Mid-Continent
Oil and Gas Association meetings.

The Commission has numerous pollution-prevention rules in Oklahoma
Administrative Act (OAC) 165:10 regarding waste (exempt and non-exempt) and
produced fluid handling and disposal, spill reporting and cleanup, drilling and testing,
injection well practices, pit construction and closure, storm water, and well plugging.
Those dealing with surface/storm water include:
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e OAC 165:10-7-18 prohibits discharges of deleterious substances to streams or
other surface waters without an EPA NPDES permit or a specific Commission
order; '

e A general pollution prevention prohibition requirement (OAC 165:10-7-5);

e OAC 165:10-7-7 allows the Commission to shut down a lease or facility if
“subsurface or surface pollution is apparent”;

e OAC 165:10-7-17deals with surface discharge of fluids. This rule requires that
storm water collected on site may be discharged only if there is no hydrocarbon
sheen or evidence of hydrocarbon contamination, and specifies maximum
chloride levels; and

e OAC 165:10-7-6 states that the Commission can enact special field rules (in a
watershed) when a governmental entity (e.g. a city) requests special protection of
its water supplies. '

In addition, the Commission enforces the Oklahoma Water Resource’s Boards
(OWRB) water quality standards (OAC 785:45) as required by Subsection B, 27A
O.S. Supp 1998, Section 1-1-202, (enacted through Senate Bill 549, 1999). These
water quality standards specify numerical and narrative criteria for many pollutants in
order to protect beneficial uses assigned to Waters of the State. However, neither the-
Commission nor the OWRB have enacted explicit numerical standards for sediment,
which have only the narrative anti-degradation requirements.

NEW MEXICO
New Mexico has developed a Pollution Prevention BMP manual that is available on
the Oil Conservation Division web site. A section for construction practices is in a
workgroup now and will be added shortly. BMPs are typically employed as an
informal part of the Division practices for oil and gas sites and facilities.

A large portion of the land on which oil and gas development occurs is administered
by the Bureau of Land Management (BLM). The BLM’s Environmental Assessment
Checklist and the BLM APD process are included herein as Appendix V and VI,

respectively.

TEXAS
In Texas, BMPs are not typically employed as a formal or informal part of the RRC
rules and practices for discharges. The RRC relies on formal statewide rules and
occasionally on guidance documents that explain what is needed to comply with the
rules and what options are available.

4. What legal authority do states have to enforce against storm water
contamination?

KANSAS .
The regulation of environmental impacts to surface and subsurface waters from oil
and gas operations in Kansas is divided, by statute and agency agreement, between
the Kansas Corporation Commission (KCC) and the Kansas Department of Health
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and Environment (KDHE). As noted above the KDHE does operate the state primacy
NPDES program and is the primary environmental regulatory agency within the
State. |
Kansas Statutes Annotated (K.S.A.) 74-623, however, gives the KCC exclusive
jurisdiction to regulate “oil and gas activities” including:

“(1) All practices involved in the exploration and gathering of oil and gas and the
drilling, production, lease storage, treatment, abandonment and post abandonment
of oil and gas wells;

(2) underground porosity storage of natural gas, as defined in K.S.A. 2001 Supp.
55-1,115, and amendments thereto; and

(3) prevention and cleanup of pollution of the soils and waters of the state from
oil and gas activities described in (1) and (2).”

The KCC’s Oil and Gas Conservation Division controls the oil and gas development
process from the pre-drilling stage to abandonment. Each oil and gas contractor or
operator must be licensed annually by the KCC pursuant to K.S.A. 55-155.

" Before any well can be drilled, the operator must file with the KCC an application of
“intent to drill”. “No drilling shall be commenced until the authorized agents of the
commission have approved the application. The agent, in giving approval, shall
determine that the proposed construction of the well will protect all usable
waters. Such approval shall include the amount of pipe necessary to protect all
usable water, plugging requirements upon abandonment and such other requirements
deemed appropriate by the commission.”

K.S.A. 55-151(a). The KCC’s approval will specify how the well should be
constructed to protect usable waters.

K.S.A. 55-162 sets out the Commission’s powers with respect to enforcement of its
rules and regulations. The statute states in part, “if the commission finds that such
person violated any provisions of this act or the rules and regulations adopted
pursuant to this act, the commission shall take any appropriate action necessary to
prevent pollution and protect water quality.” K.S.A. 55-164 authorizes the KCC to
impose a penalty of $10,000 per day for each day the violation continues.

K.S.A. 55-172 states that “It shall be unlawful for any person having possession or
control of any well drilled or being drilled for oil or gas, either as contractor, owner,
lessee, agent or manager, or in any other capacity, to permit salt water, oil or refuse
from any such well to escape by overflow, seepage or otherwise from the vicinity of
such well, and it shall be the duty of any such person to keep such salt water, oil or
refuse safely confined in tanks, pipelines or ponds, so as to prevent the escape
thereof.” The term “refuse” is not defined in statute but the commission has proposed
by regulation that “produced and non-produced” accumulated water from rainfall or
otherwise be considered “refuse”.
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Kansas Administrative Regulation 82-3-603 works in tandem with K.S.A. 55-172 to
require operators to notify the KCC within 24 hours of any escape of saltwater, oil or
refuse not confined in a surface pond. Failure to report and clean up the
environmental damage will result in fines up to $5,000 and loss of the operator’s
license. :

In addition K.S.A. 55-180 (b) states in part, “the commission, on its own motion, may
initiate an investigation into any pollution problem related to oil and gas activity.”

It has not been determined that storms events which result in substantial rainfall on
lands utilized in exploration have produced erosion or sedimentation which might
impact waters of the State. In the event that this might change the KCC would appear
to have substantial statutory authority to protect the state’s waters.

OKLAHOMA _
Operators can be fined or red-tagged (shut down) for violating Commission rules.
Fines for illegal fluid/storm water discharge range from $1,000 to $5,000; in addition,
a daily fine of $5,000 is levied for failure to comply with a red-tag (shut down)
notice. Other penalties can be assessed if the Commission enacts special field rules
under OAC 165:10-7-6, or chooses to take an operator before the Commission.

NEW MEXICO

Title 19 and 20 of the New Mexico Administrative Code provide the Oil
Conservation Division (OCD) with the authority to regulate discharge associated with
exploration and production activities. Pollution of surface or subsurface waters by
contaminated storm water runoff would violate the provisions of 20.6.2.3104 NMAC
(New Mexico Administrative Code) “DISCHARGE PERMIT REQUIRED: Unless
otherwise provided by this Part, no person shall cause or allow effluent or leachate to
discharge so that it may move directly or indirectly into ground water unless he is
discharging pursuant to a discharge permit issued by the secretary.”

TEXAS
In' Texas, Chapter 91 of the Texas Natural Resources Code and Chapter 26 of the
Texas Water Code provide the RRC with the authority to regulate discharges
associated with exploration and production activities. Statewide Rule 8 is the primary
rule designed to protect surface and subsurface waters. A pollution of surface or
subsurface waters by contaminated storm water runoff would violate a “no pollution”
provision §8.(b)}—No person conducting activities subject to regulation by the
Commission may cause or allow pollution of surface or subsurface water in the state.

5. What is the definition of when the Clean Water Act exemption begins?
KANSAS

Commission staff believe that certain exemptions granted to the exploration and
production activities under specific sections of the Clean Water Act should also apply
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with respect to permit requirements for the NPDES storm water program. Staff
considers these exploration and production exemptions to begin when exploration and
productign activities begin. This would include all activities after a drilling permit is
issued, including construction of access roads and drilling pads and the laying of
production lead lines and the building/installation of production facilities. It would
seem unrealistic to exclude actual drilling activities under these exemptions but
include related activities, particularly construction activities, which are necessary for
such drilling to take place.

OKLAHOMA ' _

The Clean Water Act (Section 402 - 33 USC Section 1342 (1)(2)) specifically states
that a permit shall not be required for uncontaminated discharges of storm water
runoff from exploration, production, processing, or treatment operations, or
transmission facilities. This is similar to section 3001(b)(2)(A) of the 1980
Amendments to the Resource Conservation and Recovery Act (RCRA), where
Congress exempted several types of solid wastes from regulation as hazardous wastes
including "drilling fluids, produced waters, and other wastes associated with the
exploration, development, and production of crude oil or natural gas..". It is obvious
from these exemptions that Congress intended to exempt ALL oil and gas industry
exploration and production activities from typical EPA permits.

The Corporation Commission considers these exploration and production exemptions
to begin when exploration and production activities commence. This would include
all activities after a drilling permit is issued, including construction of access roads
and drilling pads and the laying of pipelines and the building/installation of
production facilities. It would also include certain exploration activities such as
seismic exploration that occur before any specific drilling locations are even
contemplated. We believe that these activities, including construction, are intrinsic to
exploration, development, and production of oil, gas, coal bed methane, and
geothermal resources. Exploration and drilling and production related construction
activities, including storm water runoff that may occur during construction activities,
would thus be covered by the exemption.

NEW MEXICO
New Mexico believes the exemption includes all construction activities necessary for
the drilling and completion of a well, including access construction.

TEXAS
RRC staff believe the Clean Water Act exemption extends to cover construction
activity associated with the exploration, development, and production of oil or gas or
geothermal resources. We believe this construction activity is intrinsic to exploration,
development, and production of oil, gas, and geothermal resources.

6. What are the BMP requirements for BLM lands and how much area does this
encompass?
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(Comment: With respect to the BLM “Gold Book” (see Appendix VII), it is
referenced frequently for management practices on federal lands, in response to
specific questions about the type of management practices used on federal lands.
There are both procedural (e.g., plan submittal) and technical (management practice)
requirements contained in the BLM "Gold Book.” The procedural requirements are
not relevant to development on private lands. As to the management practices set out
in the “Gold Book,” it is a technical question for industry operators as to how
difficult the BLM Gold Book practices would be for industry to implement on private
lands. Many operators would consider the BLM requirements too onerous on private
lands.)

KANSAS
Commission staff checked with the Tulsa BLM office and was advised that such
requirements - were covered under a BLM manual titled the “Gold Book” for
Exploration and Development (Surface Operating Standards for Exploration and
Development). Staff was advised that BLM is in the process of revising this
document.

In Kansas, lands under the control of BLM with respect to oil and gas operations are
primarily located in the area of the Cimarron National Grasslands in southwestern
Kansas along with some isolated federal and tribal lands. The Cimarron National
Grasslands area covers approximately 108,000 acres in Morton and Stevens Counties.
The total number of leases under BLM oversight in Kansas exceeds 450 total leases.

OKLAHOMA ‘
The BLM “Gold Book” for Exploration and Development (Surface Operating
Standards for Oil and Gas Exploration and Development) covers the requirements for
BLM lands. BLM is revising this document; the new draft documents for the revised
Gold Book, with best management practices for minimizing environmental effects of
oil and gas operations, are due out March 2004. :

The four-state area (New Mexico, Oklahoma, Kansas, and Texas) contains over 47
million acres of federal mineral estate and over 2 million acres of American Indian
mineral estate. There are over 6,500 producing oil and gas leases in New Mexico,
2,600 in Oklahoma, 500 in Texas and 450 in Kansas. However, the BLM only has
12.8 million surface acres in New Mexico and 2,100 surface acres in Oklahoma.

NEW MEXICO
As stated above, a large portion of the land on which oil and gas development occurs
is administered by the BLM. Attached is a map (see Appendix VIII) defining the
extent of BLM and other federal lands. As noted previously, the BLM Environmental
Assessment Checklist and application for permit to drill (APD) process are included
herein as Appendix V and VI, respectively.
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TEXAS
This question is best answered by another state with more extensive BLM lands.

( . . ,
7. What are the current state requirements for archaeological studies and
endangered species?

KANSAS
Owner /Operators who are regulated under the permit requirements of the NPDES |
Storrn water Program administrated by the Kansas Department of Health and
Environment, Division of Environment are advised to check for potential
archaeological / historical sites as well as threatened and endangered species.
Applicants are advised to contact the Kansas State Historical Society (KSHS) and the
Kansas Department of Wildlife and Parks (KDWP) early in the planning process.

The Kansas Department of Wildlife and Parks (KDWP) determines whether proposed
construction projects will adversely affect threatened or endangered species in any
way. If there are threatened or endangered species associated with the project site,
KD WP may require the owner / operator to meet certain conditions prior to granting
approval to the construction project.

OKLAHOMA
Archaeological Studies
The only state requirements are that site excavations on state land must be done by
trained researchers who have been issued a permit from the State Archeologist, and
that human remains and associated burial goods in unmarked graves on either state or
privately owned land are protected from desecration and looting. However, there is
no mandated review process.

Section 106 of the National Historic Preservation Act requires that federal agencies
“consider the effects of their actions, and actions they fund, permit, or license, on
archeological and historic properties, both listed and eligible to be listed”. The
Federal NPDES permitting program is subject to Section 106. For possible pre-
historic archeological sites, there is  generally a review by the Oklahoma
Archaeological Survey (OAS); the State Historic Preservation Office (SHPO)
considers whether or not the projects will affect historic properties that are listed on,
or eligible for, the National Register of Historic Places. These properties can include
buildings, structures, sites, districts, objects, and landscapes. Necessary tasks may
include surveying a site prior to beginning any construction activities, halting work if
an archeological site is uncovered, and notification to the OAS.

Staff has been advised that under Phase I (sites of 5 acres or more) the OAS has been
taking 30 days to simply respond to an information/permit review request. For eighty
percent of the permits they then require an archeological evaluation, which may take
another 90 days. Under Phase II, the current level of 200 Oklahoma intents to drill
per month may generate over 150 Notice of Intents (NOI) and/or permits per month
being required under the NPDES permit process. Since neither OAS nor SHPO have
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even begun to revamp their processes or hire the additional personnel needed to cope
with a flood of new Phase II NPDES construction permits, even greater delays could
be expected. In addition, an NHPA study often costs $3,000 - $5,000 (using the
required approved archaeologists to conduct the site visit, complete the paperwork,
and perform field work to obtain clearance of the site or coordinate on location
changes), which would be a cost burden for many small operators.

Endangered Species _

The federal NPDES permitting program also requires a review by the US Fish and
Wildlife (USF&W) service when endangered species may be present, with the same
types of delays and potential costs as listed above for the archaeological
requirements. On non-federal projects, operators are required to use due diligence
(varies by the type of species) to avoid a “take” of a listed species. This may include
lengthy site survey prior to beginning any construction activities, halting work if an
endangered species is found, and/or notification to the USF&W.

Both endangered species and archeological issues can have a detrimental impact on

exploration and production activities. Leases are only available for drilling for a

specified period of time. Weather and the availability of construction equipment,

drilling equipment and crew availability must all be considered. Permit timing is

crucial and delays could cause the loss of hundreds of thousands of dollars or the

complete loss of an opportunity to drill. Since exploration and production is essential

to producing states’ economies, and is a strong component of the President’s Energy

Plan, the loss of potential production must be considered. . (
5

NEW MEXICO :
The New Mexico OQil Conservation Division (NMOCD) does not have any
requirements for archaeological studies and endangered species. However, the New
Mexico Game and Fish Department enforces regulations for the protection of
endangered species.

TEXAS

The Railroad Commission does not have any requirements for archaeological studies
and endangered species. However, the Coastal Management Area is a critical area
that requires special protective provisions including a consistency determination by
the RRC that oil and gas activities will not affect water quality and notification of to
the Texas Commission of Environmental Quality and Texas Parks and Wildlife upon
receipt of applications for oil and gas permits. In addition, the Texas Historical
Commission enforces regulations for the protection of archeological sites and the
Texas Parks and Wildlife Department enforces regulations for the protection of
endangered species. Further, because Texas currently does not have authorization for
the NPDES program for activities associated with the exploration and production of
oil and gas, the Federal NPDES permitting program would apply with respect to
archaeological sites and endangered species.

8.  What is the timeframe from the beginning of construction to the start of drilling
operations/point of exemption?
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KANSAS
Timeframes from the beginning of construction to the start of actual drilling
operations vary in general with the depth of wells and the area of drilling operations
and / or specific site conditions encountered. General pre-drilling construction
timeframes for Kansas operations are:

Shallow depth wells <2,000 feet. .5 to 2 days

Moderate depth wells >2,000 <5,000 feet 1 to 4 days

Deep wells >5,000 feet 2 to 5 days
OKLAHOMA

As stated above, the Commission considers the point of exemption to be BEFORE the

beginning of oil and gas drilling-related construction activities. From the beginning

of construction until drilling can commence:

» For shallow depth wells (<4000 ft) OCC staff estimates 2-4 days for construction
of the access road and drill pad;

e For intermediate depth wells (4000 to 10000 ft) and for wells in remote areas
without a nearby county or other access road the estimate is 5-8 days;

» For deep wells (>10000 ft), and for wells in rugged terrain,
preparation/construction time is often 10 days plus.

NEW MEXICO
Average pad preparation time is 1 to 2 days.

TEXAS
Average pad preparation times as outlined in the response to question 1 are:: For
shallow depth wells (<4000 ft) average pad preparation time is 2 days; for:
intermediate depth wells (4000 to 10,000 ft) average pad preparation time is 5 days;
for deep wells (>10,000 ft) average pad preparation time is 11 days.
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NPDES Phase IT Workgroup

Contact Information

MEMBERS

Robert Krehbiel, Workgroup Chair
Kansas Corporation Commissioner
Phone - (785) 271-3350
E-Mail - r.krehbiel@kcc.state.ks.us

Linda Guthrie .
Administrative Aide to Chairman Denise Bode, Oklahoma Corporation Commission
Phone - (405) 521-2267 :
E-Mail - |.guthrie@occmail.occ.state.ok.us

Dr. Robert Lee
New Mexico Oil Conservation Commissioner and Director of Petroleum Recovery Research
Center and Professor of Petroleum and Chemical Engineering-New Mexico Institute of Minerals
and Technology :
Phone ~ (505) 835-5408
E-mail - lee@prre.nmt.edu

Steve Seni '
Assistant Director of Environmental Services for the Texas Railroad Commission, Oil and Gas
Division :
Phone — (512) 475-4439
E-mail - steven.seni@@rre. state. tx. us

STATE WORKGROUP LIASIONS

Roger Anderson
Environmental Bureau Chief for Energy, Minerals & Natural Resources Department, New Mexico Oii
Conservation Commission
Phone ~ (505) 476-3490
E-mail -~ rcanderson(cistate nm.us
M. L. Korphage
Director, Oil and Gas Conservation Commission of the Kansas Corporation Commission
Phone - (316) 337-6200
E-Mail ~ m.korphaee(@kcc state.ks.us
Bart Sims
Manager, Hazardous Waste & Waste Minimization, Texas Railroad Commission, Oil & Gas Division
Phone - (312) 463-5405 ' . '
E-Mail - burtsims(@rre state.tx.us
Patricia Billingsiey )
Oil and Gas Specialist, Non-Point Source Poilution Coordinator, Pollution Abatement Department, Oklahoma
Corporation Commission :
Phone - (405) 522-2758
E-mail - p.hillingsle wi@ocemail. gcc state ok us

i
i

I0GCC LIASION

Mark Carl
Federal Projects Director for the Interstate Oil and Gas Compact Commission
Phone ~ (405} 525-3556x119

E-mail - mark carl@iogce state. ok. us

FEDERAL LIASIONS

David Alleman
Project Manager, U.S. Department of Energy — National Environmentat Technology Laboratory
Phone (918) 699-2057
E-Mail - david.alieman(@npto.dge.2ov

Benita Best-Woung
Chief of the Municipal Branch at the U.S. Environmental Protection Agency Headquarters
Phone - (202) 564-0612
E-mail - best-wong_ benitafliepa. 2ov







Storm Water Discharge Incidents in Kansas, New Mexico, Oklahoma, and Texas from 2000 to Present

APPENDIX 1

For

THREE YEAR SUMMARY OF STORM WATER INCIDENTS

WORKGROUP MEMBER STATES

Average per State

State No. of CGE Storm Water incidents | No. of Wells Drilled (2000
{2000 thru 2002) thru 2002)

Kansas 3 4553
New Mexico 0 3734
Oklahoma 15 6218"
Texas 5 23245
Three Year Total = 23 37750
Three Year Annual 16 9438

Note: CGE = Construction, Grading, and Excavation
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BLM APD PROCESS (Carlsbad Field Office)

1.

2.

Ul

APIXis received and recbrded.

APD is assigned to a BLM field specialist for the area where the well
or production site is to be drilled or located.

The specialist becomes the lead person-for this APD. Duties include
preparing an Environmental Analysis Document, making a field trip
to anticipated site, taking photos or field notes, noting any possible
issues. For Example, if proposed site is located in proximity of a
watercourse, playa, etc. then the field inspector may recommend that
the location be moved/changed. Other examples of mitigation
measures might include recommending berming, fencing, etc.

The APD is then routed through a multi-disciplinary team using an
Environmental Assessment Checklist (attached). There is a specialist
assigned to each topic or group of topics on the checklist to confirm
the field specialist’s findings and/or to add additional conditions to the

permit.

Once the APD is completed, then it is approved by a BLM manager.







Patricia: Here is the BLM Gold Book for Oil and Gas Exploration and
Development.

Return to the Operating Requirements Menu

Gold Book Cover

Surface Operating Standards for Oil and Gas
Exploration and Development
"Gold Book"
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INTRODUCTION

Federally owned oil and gas resources are located on lands
administered by the Bureau of Land Management (BLM), the
Forest Service (FS), other Federal Surface Management Agencies
(SMAs), and on lands with non-Federal surface owner (split estate
lands). Federal oil/gas lease operations are managed by the BLM
in cooperation with the appropriate SMA or surface owner. On
National Forest System lands, the FS has approval authority for the
surface use portion of the Federal oil/gas operation.

Maps of Federal Jurisdiction:

Maps of the BLM State Offices and Regional Forest Service
Offices are shown on page 45. The addresses and telephone
numbers are also listed on page 45.

Purpose of Brochure

This brochure has been developed to aid the operator in permit

. approval and conduct of oil and gas operations on federal lands,
from exploration to development and production, to abandonment.
Information 1s provided for preparation of the surface use and
drilling programs. This brochure also will prove useful in guiding
oil and gas operators on Indian lands. However, early coordination




with the BLM, and appropriate Bureau of Indian Affairs agency
office is encouraged as situations vary by reservation or agency.
This brochure is intended to give the operator general
informational guidance on compliance with the operating
requirements given in 43 CFR 3000, 36 CFR 228 E and any
Onshore Oil and Gas Orders or Notice to Lessees (NTLs) which
have, or will be, promulgated or issued. For a more detailed.
discussion of specific procedures and requirements, the reader 1s
directed to the Regulations, Onshore Orders, NTLs, and other
agency direction currently in effect.

Every operation authorized under a federal oil and gas lease should
conform to Bureau and Forest Service standards and reflect the
relevant site specific conditions. Knowledge of the BLM Resource
Management Plans and FS Forest Plans, as well as agency
operational standards, procedures and environmental protection
requirements, will help an operator meet these standards.

Surface Management Agency

The lease will indicate whether the SMA is the BLM, FS or some
other agency. When this information is not provided in the lease,
the lessee should contact the BLM to determine the SMA involved.

Development on Privately Owned Surface

Where the surface is privately owned, the operator is responsible
for reaching an agreement with the private surface owner. The
agreement should set forth the requirements for the protection of
surface resources and/or damages in lieu thereof. The BLM may
request submission of the private agreement in areas where the
surface of federal or Indian-owned lands in proximity to the
proposed well site or access road would be significantly affected
by actions on the private surface. If the agreement is not adequate
to protect adjacent federal or Indian lands, the SMA may require
additional protective measures. The SMA will not require
construction standards or mitigation measures more stringent than
those otherwise provided by applicable agency standards or plans.
Each Application for Permit to Drill (APD) or application to
conduct other surface disturbing activities shall contain the name,
address, and, if known, telephone number of the private surface
owner. The BLM shall invite the surface owner to participate in
any onsite inspection that is held. In the absence of any agreement,
the authorized officer may permit the operations provided the
operator has complied with the provisions of the law and Federal
regulations.




The operator is responsible for making access arrangements with
the private surface owner prior to entry upon the lands for the
purposes of surveying and staking of the well site location and/or
access road. The operator may be required to obtain any necessary
cultural resource or threatened and endangered species.clearances.
Any necessary inventories will be undertaken only with the
consent of the private surface owner. However, if the private
surface owner objects to either an inventory or any necessary
mitigation, a written statement to that effect should be obtained
from the surface owner. In any event, documentation of the reasons
for the lack of survey and mitigation will be submitted by the
operator to the BLM or the involved SMA. The operator should be
aware that inability to obtain permission to conduct a survey when
required or to perform necessary mitigation does not relieve the
- SMA or BLM from its responsibilities as required by the National
Environmental Policy Act INEPA), the National Historic
Preservation Act or the Endangered Species Act. The SMA must
still prepare any necessary environmental document and initiate
any necessary consultation with appropriate state or federal
agencies. Operators should be aware of the potential for delays in
project approval if extended consultation is required.

Filing Plans

Onshore Oil and Gas Order No. 1 describes the procedure for filing
of either an Application for Permit to Drill (APD) or a Notice of
Staking (NOS) followed by an APD. Early contact with the BLM
and the SMA will expedite approval of the APD. This contact
should be made prior to commitment of dates, equipment, access
route acquisition and preparation of the APD.

Each APD must include a drilling plan and a surface use plan of
operations. No operations are allowed without an approved APD.
Request for changes from the approved APD must be submitted to .
the BLM.

Environmental Analysis

Upon receipt of a proposal for action, the BLM or SMA will
conduct an environmental analysis and prepare an environmental
document in compliance with the requirements of the NEPA and
the regulations promulgated by the Council on Environmental
Quality. The timing of the approval of the proposed action may be
dependent upon the complexity of the analysis and the
documentation required.



Onsite Inspection

An onsite predrill inspection may be conducted with the operator
to identify resource protection concerns and requirements. Prior to,
or in conjunction with, the onsite inspection, the SMA will advise
the operator if any special inventories or studies are required, such
as for cultural resources or threatened and endangered species.

Abandonment

All areas no longer needed for operations are to be reclaimed. All
wells determined to be no longer productive or useful are to be
properly plugged and abandoned. The BLM will not approve final
abandonment until all terms and conditions have been met to the
satisfaction of the BLM and the SMA. '

Constraints

Constraints may be imposed on the location or timing of
exploration, drilling or other operations. Constraints may result
from lease stipulations or the SMA's review of the proposed
operations. When consultation with the State Historic Preservation
Office and/or the U.S. Fish and Wildlife Service is required, the
time needed for APD review may be extended and may result in
constraints on operations.

Other Federal, State, or Local Permits or Authorizations

A permit or authorization from the BLM or SMA will be required
unless otherwise exempted by order or NTL for on-lease uses such
as disposal of produced water, sand or gravel use, gas flaring, etc.
Off-lease uses will require a permit or authorization by the SMA.
All facilities on the lease owned by parties other than the operator
also require a permit or authorization by the SMA.

Other Authorizations - BLM and SMA approval of an APD does
not relieve the operator from obtaining any other authorizations
required for drilling or subsequent operations. This includes
requirements of other federal and state or local authorities.

~ CHAPTER1
GEOPHYSICAL OPERATIONS

Introduction




Geophysical operations may be conducted on most federal
lands by bonded geophysical operators, regardless of whether
the federal lands are leased.

Prior to conducting operations, the operator must contact the
SMA. With prior approval, lessees may conduct geophysical
operations on their lease as a lease right.

BLM Requirements

The responsibilities for geophysical operations on public lands
are as follows:

Geophysical Operator

An operator is required to file with the BLM authorized officer
a "Notice of Intent to Conduct Oil and Gas Exploration
Operations' (Form 3040-1) and be apprised of practices and
procedures to be followed prior to commencing operations on
BLM administered lands. The ""Notice of Intent' shall include
a map showing the location of the line, all access routes, and -
ancillary facilities. The map should be a minimum scale of one-
half inch equal to one mile. A 1:24,000 U.S.G.S. topographic
map is recommended. The party filing the "Notice of Intent"
(named on the top of the Notice) shall be bonded. A copy of the
bond or other evidence of satisfactory bonding shall
accompany the Notice. Holders of statewide or nationwide oil
and gas lease bonds may obtain a rider to include coverage of
geophysical operations. For geophysical operation methods
involving surface disturbance, a cultural resources survey may
also be required.

The completion and signing of the '"Notice of Intent" signifies
agreement to comply with the terms and conditions of the
Notice and subsequent practices and procedures specified by
the Authorized Officer. A prework field conference may be
conducted. Earth moving equipment shall not be used without
prior approval. Upon completion of operations, including any
required rehabilitation, the operator is required to file a
""Notice of Completion of Oil and Gas Exploration Operations"
(Form 3045-2).

Authorized Officer




The authorized officer shall contact the operator after the
"Notice of Intent" is filed and apprise the operator of the
practices and procedures to be followed. :

The authorized officer shall complete a final inspection and
notify the operator if the terms and conditions of the ""Notice of
Intent' have been met or that additional action is required.
Consent to release the bond or termination of liability shall not
be granted until the terms and conditions have been met.

FS Requirements

Geophysical operations on National Forest System lands are
authorized under a Prospecting Permit issued by the FS. The
sequence of actions by the geophysical operator and the FS
authorized officer is as follows:

Geophysical Operator

The operator is required to file an application for a
Prospecting Permit detailing all proposed operations on
National Forest System lands. The application will include
map(s) showing access routes and location of lines and all other
activities. The map should be a minimum scale of one-half inch
equal to one mile. A 1:24,000 U.S.G.S. topographic map is
recommended. After the application has been reviewed by the
FS, a permit will be sent to the applicant for review. The
operator will sign and return the permit with any fee (if
applicable) and bond requested.

The operator must have an approved Prospecting Permit prior
to initiating operations on National Forest System lands and
must comply with all stipulations. The operator must notify the
authorized officer of scheduled entry and receive prior '
approval of any changes in the original plans. A prework
conference may be required. For geophysical exploration
methods involving surface disturbance, a cultural resources
survey may also be required.

The operator is required to notify the authorized officer when
operations are completed.

FS Authorized Officer

Upon receipt of the application, the FS will review the
proposed activities to determine the stipulations necessary to




protect surface uses and resources. The operator will be sent
the resulting Prospecting Permit indicating the stipulations,
any fee to be paid (if applicable) and amount of bond required.

The FS makes final inspections prior to approval of
termination of the permit and release of bond.

State and Local Requirements

There may be State or local requirements for geophysical
operations. It is the operator's responsibility to be aware of
these requirements.

Other Federal SMA Requirements

The requirements of other Federal SMA's may vary.
Authorization of the SMA is normally required prior to entry
on the land.

Split Estate Minerals Administered by the BLM

Where the minerals are federally owned and the surface is
private or state owned, no authorization is necessary from the
Federal Government. Operators must work with the surface
owner to obtain access.

CHAPTER 2
PROCEDURAL GUIDELINES FOR OIL AND GAS
OPERATIONS

The summary on the following pages is provided to acquaint
the operator with the basic procedures for approval of lease
operations. The procedures are presented in chart form which
summarize the federal agency requirements and
responsibilities contained in Onshore Oil and Gas Order No. 1.
It also contains a synopsis of the timeframe requirements and
corresponding field activities associated with the federal and
operators' responsibilities. The major actions are presented in
relative order and time perspective to assist the coordination
efforts of both the operator and Federal agencies.

Two procedure options, namely the Notice of Staking (NOS)
and Application for Permit to Drill (APD) (see table below),
are available to the operator for securing approval to drill.
Although timeframes set forth in the regulations are the same




for both options, they do contain individual advantages. The
NOS system, H properly coordinated at the beginning of the
action, may expedite final permit-approval; however, the APD
system is the most familiar to the oil and gas operators and
often requires less upfront coordination effort. The choice is
the operator's as to which option to use.

On National Forest System lands the FS has approval
authority on the surface use plan of operations.

Access roads and pipelines located on federal surface outside of
the leasehold or the unitized area, require a right-of-way
(ROW) for BLM lands or a Road Use Permit or Special Use
Permit (SUP) for FS lands. The NOS or APD for BLM land
will be accepted as a ROW application for these offlease
facilities and the application should, therefore, detail the entire
development proposal. At the NOS or APD onsite inspection,
the operator will be provided form 2800-14 (ROW/Temporary
Use Permit) containing standard terms and conditions, and
form 1323-2 (ROW cost recovery and fee determination -
record) for any involved ROWs on BLM land. Complete APDs
involving a BLM ROW should include a signed form 2800-14
and any required ROW cost recovery fees. APD conditions of
approval will also apply to ROW portions of the permit.

Bonding

Bonding is required (43 CFR 3104, 36 CFR 228 E) for oil and
gas lease operations in order to indemnify the United States
against losses associated with failure to meet royalty
obligations, plugging wells not properly abandoned on a lease,
and/or surface restoration and cleanup on abandoned
operations. Bond coverage for operations is to be provided by
the operator. The operator may post the bond itself, or obtain
a consent of the surety under an existing lessee's bond or
operating rights owner's bond, extending coverage under that
existing bond to include such operations. The bond may be a
surety or personal bond backed by cash, negotiable securities,
Certificate of Deposit, or Letters of Credit in the minimum
amount of $10,000. In lieu of a $10,000 lease bond, a bond of
not less than $25,000 for statewide operations or $150,000 for
nationwide operations may be furnished. When submitting
APDs, operators should state the bond they will utilize. In
extraordinary cases, the authorized officer may require
additional bonding coverage. Bonded principals may request
partial bond releases when portions of the abandonment or




reclamation process are deemed complete by the authorized
officer. Upon the completion of all leasehold abandonment and
reclamation, the operator should notify the authorized officer.

'NOS OPTION [APD OPTION

STEP I EStaking Notice Submitted iApphcatlon for Permit to Dr111~
STEP II EOnsite Inspection !Onsne Inspectlon

APPROVED DRILLING PLAN
STEP IV Operations Conducted Under an Approved Plan
STEP V Production/Dry Hole-Subsequent Actions
STEP VI Abandonment

NOTICE OF STAKING PROCEDURES GUIDELINES (NOS

OPTION)
Step I Step II Step IIX
. - nsite D Review
Staking Notice Onsi . AP . and
_ Inspection Processing
Operator 1. Contact SMA 1. Arranges 1. Prepares surface use
Action: prior to participation of & drilling
staking for potential drilling and dirt programs. Incorporates
conflicts contractors, onsite
and concerns. and if necessary, . Lo .
] inspection information.
(Operator's surveyors
option) 'fmd archaeologist at
inspec-
tion. To be
scheduled by the
BLM or Forest
Service.

2. File Notice of ~ 2.Participates in 2. Files complete APD

Staking with inspection, with
BLM and SMA. ;::“res information gy \ ¢

surface-use program
or devel-

ops program onsite.

3. If necessary, files
private

‘'surface agreement &
archaeo-

logical report with




Federal
Action:

1. Upon initial
contact, SMA

apprises operator of
conflicts

and concerns.

2. Upon receipt of
NOS,

schedules onsite
inspection

with operator.

3. BLM and SMA
initiates
environmental
review. Posts

notice of proposal
action.

1. BLM/FS
schedules and

conducts inspection
with

operator,
contractors and

SMA.

2. BLMJFS apprises
operator

of requirements for
a complete

APD at onsite or
within 5
days.

3.Identifies on lease
ROW or

other permit needs.

SMA.

4. Files application for
off lease

permit with SMA, if

“other than

BLM. APD serves as
formal

ROW application for
BLM lands.

1. BLM & FS upon
receipt of

APD, reviews surface
use and

drilling programs for
complete-

ness. Returns
incomplete APDs.

2. Completes
environmental

analysis and completes
neces-

sary documentation.

3. BLM consults with
or obtains

FS/SMA approval of
surface-use

program.

4, Completes
conditions of

approval.

5. APD and permits
approved

or rejected.

6. Ensure adequate
bonding or

surety to cover




approved opera-

tions.

Field 1. Operator surveys 1. Conduct onsite
Activities:  and inspection. '

stakes well, access
road and

ancillary facilities
prior to

inspection.

2. Stake location of
well site,

roads, and ancillary
facilities
as agreed at onsite.

3. Operator secures
cultural

resource inventory,
if required.

. 1. Onsite inspection 1. Onsite inspection 1. Operator submits
- Timeframe: ¢ I0Sp! y P P

to be conduct- complete

scheduled within 15 ed within 15 days of APD within 45 days of
days of receipt inspec-

NOS receipt. of NOS. tion.

2. Furnish operator 2. BLM advises
with operator within

additional 7 days as to

requirements at the completeness of
i onsite or within 5 APD.
working

days of inspection.

3. BLM processes
complete

APD and either
approves or

rejects within 10 days
of receipt.

APPLICATION FOR PERMIT TO DRILL PROCEDURES
GUIDELINES (APD OPTION)




Operator

Action:

Federal
Action:

Step 1 Step I1

Onsite
Inspection

Application for
Permit to Drill

1. Contacts SMA for . Arranges
potential participation of

drilling and dirt
contractors

land-use conflicts,
areas of

concern and permit and others, as
needs. applicable.

(Operator's option.)

2. Prepares APD
(surface-use

and drilling programs) inspection.
and

2. Participates in
the onsite

files with BLM.

3. Files for permits
required

by SMA. On BLM
lands APD

serves as rights-of-way

(ROW)

application.

1. Upon initial contact, 1. BLM/ES
SMA conducts onsite

apprises operator of  predrill inspection
conflicts with opera-

or concerns and other tor, contractors
permit and SMA.

needs.

Step II1

Final APD
Review and

Processing
1. Corrects, revises
and/or

amends APD and
permit applica-

tions, as needed.

2. Files revised and
completed

APD with BLM and
permit

application
amendments with

the SMA.

3. If necessary, files
private

surface agreement &
archaco-

logical report with
SMA.

4. Files application
for off-lease

permit with SMA, if
other than

BLM. APD serves as
formal

ROW application for
BLM lands.

1.Upon receipt of
any APD
revisions; reviews
for complete-
ness and
approvability.




2. Uponreceipt of 2. Location of 2. Completes

APD, BLM well, access environmental
conducts preliminary road and facilities analysis and prepares
review and con- necessary
struction standards .
for completeness. documentation.
agreed
_upon.
3. Posts Notice of 3. Additional 3. Consults with
Proposed permit needs SMA or obtains
Action. identified. FS approval of SUP
and condi-
tions of approval.
4. BLM sendssurface- 4. Operator 4.Completes
use - : advised of any conditions of

deficiencies in

plan to SMA. surface use or approval,
drilling programs
and provid-
ed with additional |
require-
ments.
5. Upon receipt of 5. APD and permits
APD, approved
BLM/FS schedules .
- or rejected.
onsite
inspection.
6. BLM/SMA initiates 6. Ensure adequate
environ- bonding or
i mental analysis. surety to cover
approval opera-
tions.
Field 1. Operator surveys 1. Conducts
Activities:  and inspection.
stakes well, access
road and
ancillary facilities for
onsite
inspection.
2. Operator

secures cultural




resource inventory,

if required.
. 1. BLM advises 1 : On51_te 1. Operator submits
Timeframe: . inspection
operator complete
conduct-
within 7 working days ed within 15 days APD within 45 days
asto - after receipt of inspec-
completeness of APD. of complete APD. tion.
2. Onsite inspection to 2. Operator 2. BLM advises
be furnished with operator within
scheduled within 15 addlt.lonal 7 days as to
requirements
days . completeness of
onsite
after receipt of or within 5 APD
complete APD. working days of
onsite inspection.
3. BLM processes
APD and
either approvesor
rejects within
30 days of receipt of
a complete
APD.
APPROVED DRILLING PLAN
Step IV Step V. Step VI
Operations
ducer/Dry Hole
Conducted Fro nory Abandonment
Actions
Under
Approved Plan
Operator 1. Conducts ~ 1. Files Well 1. Files Subsequent
Action: operations in Completion Report Report

accordance with
approved

plan etc. (See
Chapter 3.)

2.Files necessary

(WCR) and, if needed,
proposed

modification to the
surface-use plan

if well is productive.
(See Chapter

3)

of Abandonment
(SRA)

following plugging
of well.

2. Files Notice of Intent 2. Files FAN (Final




Federal
Action:

reports and

Sundry Notices.

3. Files monthly

report of

operations.

1. Conducts
Compliance In-

spections.

2. Reviews, and
when applica-

ble, approves
Sundry Notices.

to Abandon

Abandon-

(NIA) if well is dry hole ment Notice) upon

or well no

longer productive.
Prepares aban-

donment plan for wells

which do

not have an approved

abandonment
plan.

3. Participates in onsite

inspection

if requested.

4. Files required reports

& applica-
tions related to
production oper.

(e.g., 5 day stan
upnotice: site

security diagrams, etc.)

1. Reviews WCR/NIA

and proposed

plans. -

2. Conducts field review

or requests

joint field exam with
operator and

SMA, if needed.
Develops conditions

of approval or

additional reclamation

measures for
abandonment.

3. Requests

information/revision of

plans, as needed.

comple-

tion of reclamation
and site

is ready for
inspection.

3. Applies for '
release of the

period of bond
liability, if
appropriate.

1. Performs
compliance

checks of final
reclamation.

2. Obtains FS
approval of

abandonment on FS
lands.

3. Approves final
abandon-

ment and release of
bond

liability, as
appropriate.




Field
Activities:

Timeframe:

1. Operator begins
construction

and drilling

operations.

2. Federal agencies
conduct

compliance
inspections.

1. APD approval is
valid for 1

year.

4. Prepares
environmental
documen-

tation, if necessary.

5. Consults with SMA
as to approv-

ability of plan or obtains
FS approval.

6. Approves or rejects
plan.

1. Field review or joint 1. Operator

field exam completes all
conducted. work and well site,
road,

etc., are reclaimed
and ready

for inspection.

2. Operator begins 2. Field inspection —_
construction, conducted : ( ?
il

completes well and

installs produc- by BLM and SMA

tion facilities.

3. Operator plugs well.

4. Operator initiates
reclamation of

well site, etc., in
accordance with

abandonment plan.

1. Required timeframes . Files SRA within

for various 30 days
production related following
reports and completion of

applications are detailed

in Chapter plugging.

-
2.

2. Review, approve or 2. Final




reject plans abandonment ap-
or applications normally proval timeframe

within 30 variable,
usually 1 to 2 years,
days. depend-

using on acceptable

revegetation.

3. Inspection and
bond

release normally
completed

within 30 days (if
final

abanonment
approved).

CHAPTER 3
SURFACE USE

Well Sites
Locations

To the extent permitted by the geologic target, the locations selected for well

* sites, tank batteries, pits, and pumping stations, etc., should be planned so as to
minimize long-term disruption of the surface resources. Design and construction
techniques and other practices should be employed that would minimize surface
disturbance and effects on other resources, and maintain the reclamation
potential of the site. The following guidelines can be used to assist in meeting

. these objectives and reduce the overall impacts from well sites and other
construction areas.

Well sites should be located on the most level location available that will
accommodate the intended use. The site layout should be oriented to conform to
the best topographic situation given the geologic target and any safety
considerations. However, safety considerations may be an overruling factor
(such as operations in a hydrogen sulfide area). Steeply sloping locations which
require deep nearly vertical cuts and steep, fill slopes should be avoided or
appropriately mitigated. The location of the well site should also be reviewed to
determine its effect upon the location of the access road. Advantages gained on a
good well site or tank battery location may be negated by adverse effects of the
access road location. A well constructed drillsite is shown in Photograph 1,

Photograph I - Properlv Constructed Drillsite

Construction

Construction procedures must conform to the approved surface use plan of
operations. Generally, all surface soil materials shall be removed from the entire
cut and fill area and stockpiled. The depth of topsoil to be removed and

.

P




stockpiled should be determined at the predrill inspection and should be stated
either in the proposed surface use plan of operations or specified in the '
conditions of approval. Surface soil material stockpiles should be located to
avoid mixing with subsurface materials during construction and reclamation.
Stockpile locations should be located so wind and water erosion are minimized
and reclamation potential is maximized.

Normally, excavation of the cut and fill slopes is guided by information on the
slope stakes. Fills should be compacted to minimize the chance of slope failure.
If appropriate, terraces can be used on cut and fill slopes to reduce land impacts,
such as length of slope, to prevent excessive water accumulation and erosion. If
excess cut material exists after fill areas have been brought to grade, the excess
material will be disposed of or stockpiled at approved locations. Snow and
frozen soil material shall not be used in the construction of fill areas and

The area of the well pad that supports the drilling rig substructure should be
level and capable of supporting the rig. The drill rig, tanks, heater-treater, etc.,
-are not to be placed on uncompacted fill material. The area used for mud tanks,

generators, mud storage, and fuel tanks, etc., should be slightly sloping to
provide surface drainage from the work area. Runoff water from offsite areas
should be diverted away from the well site by ditches, waterbars, or terraces
above and below the cut slopes.

Reserve or "mud" pits are normally a part of a well site and are used for storage
or disposal of water, drill mud, and cuttings. The reserve pit should be located in
cut material. If this is not possible, at least 50 percent of the reserve pit should
be constructed below original ground level to prevent failure of the pit dike. Fill
dikes should be properly compacted in lifts (i.e., by rubber-tired construction
equipment, sheeps foot roller, etc.). The necessary degree of compaction
depends on soil texture and moisture content.

Pits improperly constructed on slopes may leak along the plane between the
natural ground level and the fill. There is a significant potential for pit failure in
these situations. When constructing impoundments by fill embankment, a
keyway or core trench 10- to 12-feet wide should be excavated to a minimum
depth of 2- to 3-feet below the original ground level. The core of the
embankment is then constructed with water-impervious material. An alternative
method of reserve pit construction on steeply sloping sites is to locate the pit on
the drill pad next to the high wall. The pits are constructed totally in cut at such
locations.

[t may be necessary to line reserve pits to prevent contamination of ground
water and soil. Bentonite, plastic, or other synthetic liners are most commonly
used. In some environmentally sensitive areas, self-contained mud systems may
be required with the drilling fluids, mud and cuttings being transported to
approved offsite disposal areas. Fencing of reserve pits may be required to
prevent access by persons, wildlife, or livestock. A plan of a typical, reserve pit
is shown in Figure 1.

The operator's representative shall ensure compliance with all plans and designs.
The representative should be designated prior to construction and have -
immediate access to an approved copy of all maps, drawings, templates, and
construction standards and authority to order changes prior to initiating dirt
work. - '




FIGUREIL RESERVE PIT CONSTRUCTION
Roads and Access Ways
INTRODUCTION

These guidelines have been developed to provide oil and gas operators with
BLM and FS policy and standards relative to planning, location, design,
construction, maintenance and operation of roads and access ways on public and
National Forest System lands. This chapter provides minimum guidelines. It is
the policy of the BLM and FS that all permanent roads constructed by
nongovernment entities across public or National Forest System lands must be
designed by, or constructed under the direction of, a licensed professional
engineer. :

Special concerns such as steep slopes, erosion hazards, visual resources and
other concerns require special consideration when roads and access ways are
involved. In areas of high environmental sensitivity, special road location,
design and construction techniques may be required. The operator is encouraged
to contact local offices of the appropriate SMA prior to submission of an APD
or NOS. This early contact will provide the operator with specific requirements
and identify any special access needs.

Figure 2 illustrates commonly used terms in road design,; and should bereferred
to when reviewing this chapter.

FIGURE2. ILLUSTRATION OF COMMONLY USED TERMS IN ROAD
DESIGN
AND POTENTIALLY DISTURBED AREA WITHIN THE RIGHT-OF-WAY

TRANSPORTATION PLANNING

The goal of ransportation planning is to identify and analyze feasible
alternatives for access which meet the objectives of the SMA and include the
needs of users of federal lands. The planning process considers other resource
values, public access needs, and future use of the road and avoids
~leapfrogging~ from one well site to another. Transportation planning can
prevent the unnecessary expenditure of time and money and prevents
unpecessary surface disturbance. :

It is the policy of the BLM and FS that existing roads will be considered for use
as access routes and may be used when they meet agency standards and
transportation objectives. When access involves use of existing agency roads,
operators may be required to contribute to road maintenance. Existing multiple
use roads may be used by oil and gas operators when approved by the SMA,
usually this is authorized by a joint use agreement in which each user's pro rata
share of costs is based upon the anticipated use of the road.

Road locations and design criteria are developed to implement the goals of
transportation planning. New road construction, or reconstruction, by the
operator will be done to BLM/FS standards consistent with the needs of the
users. :




Road Location

Road location is the most critical stage for the engineering and environmental
success of a road construction project. The surface and subsurface conditions of
a road location largely determine the cost to survey, design, construct, and
maintain a road.

Operators are strongly encouraged to contact the SMA about possible route
locations before surveying and staking. Early SMA contact will inform the
operator of any environmental concern that may affect road location.

The initial steps in road location are (1) determination of the intended use of the
road, planned season of use, type of vehicles to be used, and road class, (2)
examination of the SMA's transportation plan which may already have identified
feasible routes for the area, and (3) examination of existing data, including maps
and air photos, of administrative, biological, physical, and cultural conditions of .
the area.

Geotechnical Factors

The field reconnaissance of alternative routes should provide information on
such factors as type of excavation, landslide areas, subgrade conditions
indicating the need for surfacing, potential cut slope problems, surface or
.subsurface water problem areas, suitability of fill material, potential gravel pits
or quarries for road aggregate, potential borrow and waste sites. A good road
location analysis may avoid costly problems and identify cost-saving
opportunities.

Other factors to be considered that are unique to the oil and gas industry include:

1. The prevailing wind direction in relation to the potential for encountering sour
gas (H2S) and the need for a clear escape route from the driilsite.

2. The potential for year-round operation: drill sites and producing locations
may require all-weather access and special maintenance considerations for snow
removal.

3. The potential for exploratory drilling to result in a producing operation.
Usually the initial road alignments will be such that the road can be upgraded.

When the road location information is submitted to the SMA, the acceptability

" of the proposed route, and if applicable, alternative routes, can be evaluated.
Final selection of the road location will be approved by the SMA at the predrill
inspection or during final APD processing.

DESIGN AND CONSTRUCTION
Road Classes
BLM Temporary or FS Short-term Roads

These are low volume, single-lane roads built for a specific purpose or use. They
- normally have a 12-foot wide travelway and are located, designed, and




constructed for temporary use. [n many cases they may be constructed with little
or no grading or blade use. They are usually built for dry weather use, but may
be surfaced, drained, and maintained for all-weather use if the SMA concurs.
Such roads are to be made impassable to vehicle travel and returned to a near
natural condition upon completion of use.

BLM Resource or FS Local Roads

These are low volume, single-lane roads, which may be reclaimed after a
particular use terminates. These roads normally have a 12-14 foot travelway
with intervisible turnouts. They are usually used for dry weather, but may be
surfaced, drained and maintained for all weather use. These roads connect
terminal facilities, such as a well site, to collector, local, arterial, or other higher
class roads. They serve low average daily traffic and are located on the basis of
the specific resource activity need rather than travel efficiency. They may be
developed for either long- or short-term service and operated either closed or
open to use as determined by the SMA.

BLM Local or FS Collector Roads

‘These roads may be single- or double-lane with travelways 12-24 feet in width,
with intervisible turnouts. They are normally graded, drained, and surfaced and
are capable of carrying highway loads. These roads provide access to large areas
and for various uses. They collect traffic from resource or local roads or terminal
facilities and are connected to arterial roads or public highways. The location
and standard are based on both long-term resource needs and travel efficiency.
They may be operated for either constant or intermittent service, depending on
land use and resource management objectives for the area being served.

BLM Collector or FS Arterial Roads

These roads are usually double-lane, graded, drained and surfaced, with a 20-24-
foot travelway. They serve large land areas and are the major access route into
development areas with high average daily traffic rates. The locations and
standards are often determined by a demand for maximum mobility and travel
efficiency rather than a specific resource management service. They usually
connect with public highways or other arterials to form an integrated network of
primary travel routes and are operated for long-term land and resource
management purposes and constant service.

DEFINITIONS

Design Criteria. Requirements that govern the selection of elements
andstandards for a road, such as resource management objectives, road
management objectives, safety requirements, and traffic characteristics.

Design Elements. Physical characteristics such as the traveled way clearing
limits, curve widening, slopes, and drainage characteristics.

Design Standards. Lengths, widths, and depths of design elements, such as 14-
foot wide traveled way. The design terms are illustrated in Figure 2.




Design Vehicle. This is the vehicle that the road is designed to carry. Usually it
is a low-boy, with dimensions and typical use patterns.

Critical Vehicle. At times a limited number of vehicles wider than the design
vehicle may use the road. The travelway and shoulder width should be large
enough to accommodate this occasional use, however, these vehicles will
usually be unable to traverse the road at the design speed of the road.

DESIGN SPECIFICATIONS:

BLM Temf)orary or FS Short-term Roads

1. Design Requirements
a. Design speed is 15 miles per hour or less.
b. Travel width is normally 12 feet.

¢. Recommended minimum horizontal curve radius, 100 feet. Where
terrain will not allow 100 foot curve radii, curve widening is necessary.
Specifications are available from SMA offices.

d. Normal road gradients should not exceed 8 percent except for short
pitches of 300 feet or less. In mountainous terrain, grades greater than 8
- percent may be allowed with prior approval of SMA.

e. Turnouts are generally naturally occurring, such as additional widths ' ( ;
on ridges or other available areas on flat terrain. » 4

f. Drainage must be provided over the entire road. Usually this is
accomplished by use of drainage-dips insloping, and naturally rolling
topography. Ditches and culverts may be required in some situations,
but are not expected as the norm.

g. Generally, gravel surfacing is not required, but if all weather access
is needed, it may be necessary.

2. Field Survey Requirements. These vary with topography, geologic hazard,
or other concerns. Each SMA has survey requirements based upon the design
requirements and concern specific to the area. The SMA should be contacted as
early as possible to determine survey requirements. The following general
requirements are imposed to control the work and produce the desired road:

a. A flagline is established along the construction route. Flags should be
placed approximately every 100 feet, or be intervisible, whichever is
less. ’

b. Construction control staking may be required depending on
conditions of the site.

c. Culvert installations are located and flagged.




3. Construction.

a. Drainage Dips. Drainage dips are an integral part of temporary and
short-term roads. They should be located and spaced according to
directions of SMA for the locale. Construction of drainage dips is
described and illustrated in Figures 5 and 6.

b. Construction Standards. Standards for each road are provided by the
SMA. The operator is responsible for ensuring that each road is
constructed according to plans and specifications approved by the

SMA. The degree of construction control should complement the
survey and design methods. Lower standard surveys and design may
require more intensive construction control and inspection to assure
acceptability of the end product. An inspector designated by the
operator and acceptable to the SMA should be readily available during -
construction to provide quality control.

BLM Resource and FS Local Roads
1. Design Requirements.
a. Design speed 15 miles per hour.
b. Travelway width--m}llimum 12-feet with turnouts.

¢. Recommended minimum horizontal curve radius, 100 feet. Where
terrain will not allow 100-foot curve radii, curve widening is necessary.
Specifications are available from appropriate SMA offices.

d. Normal road gradients should not exceed 8 percent except for pitch
grades (i.e., 300 feet or less in length). In mountainous terrain grades
-greater than 8 percent may be possible with prior approval of the SMA. .

e. Turnouts are required on all single lane roads (travelway of 12-14
feet). Turnouts must be located at 1,000-foot intervals or be
intervisible, whichever is less.

f. Drainage control shall be ensured over the entire road through the use
of drainage dips, insloping, natural rolling topography, ditch turnouts,
or culverts. Culverts, drainage crossings, and other controls should be
designed for a 10-year frequency or greater storm, with an allowable
head of one foot at the pipe inlet.

g. Roadbed culverts should be used to drain inside road ditches when
drainage dips are not feasible.

h. Surfacing with gravel should be required where all weather access is
needed.

i. At times a limited number of oil field vehicles (critical vehicles)
larger than the design vehicle may make occasional use of the road.
The operator should consider these needs in road design.




2. Field Survey Requirements. These are the same as for Temporary and
Short-term roads.

3. Design Drawings and Templates.

a. On slopes of 0-20 percent, where horizontal and vertical alignment
can be worked out on the ground, a plan and profile drawing may not
be required. Standard templates, drainage dip spacing, culvert
locations, and turnout spacing guides would be acceptable.

b. A plan and profile view would be the minimum drawing required on
steeper slopes and in areas of environmental concern. This would
identify grade, alignment, stationing, turnouts, and culvert locations.

¢. Standard templates of road cross-sections and drainage dips are
required for all Resource, Local, and hlgher class roads. Figures 2 and 3
- illustrate these sections.

d. Additional information may be required in areas of environmental or
engineering concern.

4. Construction. The lessee or operator's representative shall ensure compliance
with al} plans and designs. The representative should be designated prior to
construction and have immediate access to an approved copy of all maps,
drawings, templates, and construction standards and authority to order changes
prior to initiating dirt work.

+ The operator must take all necessary precautions for the protection of the work
and safety of the public during construction of the road. Warning sxgns must be
posted during blasting operations. :

a. Clearing and Grubbing: Clearing and grubbing will normally be
required on all sections of the road. Exceptions would be allowed in
areas of sparse, nonwoody vegetation.

All clearing and grubbing should be confined to a specified clearing width (see
Figure 2} which is usually somewhat wider than the limits of actual construction
(roadway). Branches of all trees extending over the roadbed should be trimmed
to give a clear height of 14 feet above the roadbed surface. All vegetative debris
must be disposed of as specified by the SMA.

b. Excavation: All soil material and fragmented rock removed in
excavation is to be used as directed in the approved plan. Excess cut
material shall not be wasted unless specified in the approved plan.

¢. Roadbed Construction: Roadbed material should never be placed
when the materials or the surface are frozen or too wet for satisfactory
compaction. Equipment should be routed over the layers of roadbed
material already in place to help avoid uneven compaction anywhere
along the travel route.




Borrow material shall not be used until material from roadway excavation has
been placed in the embankments, unless otherwise permitted. Borrow areas used
by the operator must be approved prior to the start of excavation.

Roadside ditches should conform to the slope, grade, and shape of the required
cross-section with no projections of roots, stumps, rocks, or similar debris. Side
ditches must be excavated to a depth of one foot minimum below finished road
surface. Backslopes on the road ditches should not be cut flatter than two to one.
Drainage turnout spacing on these ditches should not exceed 500 feet; slopes
greater than 5 percent would require closer spacing of turnout furrows (wing
ditches or relief ditches).

BLM Local and FS Collector Roads
1. Design Requirements.
a. Design speed 15-25 miles per hour.

b. Traveled way minimum 12 feet (single lane), maximum 24 feet
(double lane) with intervisible turnouts as may be required.

c. Recommended minimum horizontal curve radius 100 feet. Where
terrain will not allow 100-foot curve radii, curve widening is necessary.
Specifications are available from SMA engineering offices.

d. Maximum grades should not exceed 8 percent. Pitch grades for
lengths not to exceed 300 feet may be allowed to exceed 8 percent in
some cases. '

e. All culverts must be sized in accordance with accepted engineering
practices and any special environmental concerns. The minimum size
culvert in any installation must be 18 inches. Drainage crossings and

culverts should be designed for a 1 O-year frequency or greater storm.

f. Turnouts will be required on all single-lane roads. Turnouts must be
located at 750-foot intervals or be intervisible, whichever is less. The
length should not be less than 100 feet with additional 25-foot
transitional tapers at each end.

g. Surfacing is required for all weather access. Aggregate size, type,
amount, and application method would be specified by the local office
of the SMA. Subgrade analysis may be required to determine load
bearing capacities.

2. Field Survey Requirements. Generally, the survey requirements for these

‘roads are similar to those for Short-Term and Resource roads. However, these
roads are designed for higher average daily traffic (ADT) rates and greater
speeds. Thus, in addition to flagline and culvert survey requirements, a transit
survey with preliminary center line staking and cross-sectioning is usually
required on steep terrain and in areas requiring special engineering. Specific
survey requirements are available at the local office of the SMA.

3. Design Drawings and Templates.




a. Generally, a plan and profile view would be the minimum required
drawings for this road class (see Figure 3). This would identify grade,
location, stationing, turnouts, culvert locations, and drainage dip
spacing.

b. Standard templates of the proposed road cross-section(s), (see
Figures 2 and 3) and drainage dip design are required for these roads.

c. Additional information may be required in areas of environmental or
engineering concern.

4, Construction.

a. Drajnage dips, construction, and spacing is the same as for resource
and forest local roads.

b. Culvert cross-drains should be used in lieu of drainage dips for road
grades in excess of 10 percent. Culvert installation is discussed in the
Drainage and Drainage Structure Section and is illustrated in Figures 7
and 8.

¢. Construction standards are the same as given in the BLM Resource
and FS Local Roads Section. ’

BLM Collector and FS Arterial Roads
1. Survey and Design Requirements.

a. Vertical, horizontal, and topographic data as well as significant
features should be plotted on standard plan profile sheets to a scale of
1" = 100" or as otherwise directed by the SMA.

b. Plot "L" (layouf) line along "P" (preliminary) line using the
following design standards criteria:

1. Design speed 20 miles per hour minimum unless otherwise
directed.

2. Travel width--minimum 20 feet, maximum 24 feet.

3. Minimum horizontal curve radius, 200 feet width unless
shorter radius is approved.

4. Design vertical curves for a maximum change of 2 percent
per 50 feet of road length.

5. Maximum grade 8 percent (except pitch grades not
exceeding 300 feet in length and 10 percent in grade).

6. Mass diagrams and earthwork balancing may be required.
Obvious areas of waste or borrow shall be noted on the plan




'

and profile as well as proposed locations of borrow or waste
disposal areas.

7. All culverts would be designed for a minimum 25-year
frequency storm with an allowable head of one foot at the pipe
inlet. However, the minimum acceptable size culvert diameter
is 18 inches. Show all culverts planned to accurate vertical
scale on plan profile sheets.

FIGURE 3. CROSS-SECTIONS AND PLANS FOR TYPICAL RO4D
SECTIONS. '
REPRESENTATIVE OF BLM RESOURCE OR FS LOCAL, AND HIGHER
CLASS ROADS. -

2. Design Drawings and Templates

a. Complete plan and profile drawings are required for any BLM
Collector or FS Arterial road. (See Figure 4 for example.) These
identify grade, location, stationing, and all culvert sizes and location.
(See Figures 7 and 8 for examples). ‘

b. Standard templates of road cross-sections, drainage design, and |
culvert location and installation are required (see Figures 3 through 9
for examples).

c. Mass diagrams and materials investigation and classification may be
required. '

3. Construction. Except for the specific items provided
below,constructionstandards are given in the BLM Resource/FS Roads or the
BLM Local/FS Collector Roads Sections.

Excavation and fill construction will be performed to secure the greatest
practicable degree of roadbed compaction and stability. Roadbed materials shall
be placed parallel to the axis of the roadway in even, continuous, approximately
horizontal layers not more than eight inches in thickness. The full cross-section
of the fill must be maintained as-each successive layer is placed. Place

" successive layers of material on embankment areas so as to produce the best
practical distribution of the material. The materials throughout the roadbed shall
be free from lenses, pockets, streaks, or layers of material differing substantially
in texture, gradation, or compaction from the surrounding material.

FIGURE 4. TYPICAL ROAD PLAN AND PROFILE DRAWING
FOR OIL AND GAS ROAD.

Ordinarily stones coarser than a three-inch square mesh opening should be
buried at least four inches below the finished surface of the roadway.

The operator should route construction equipment over the layers of roadbed
material already in place and shall distribute the gravel evenly over the entire
width of the embankment so as to obtain the maximum compaction while
placing the material and to avoid uneven compaction anywhere along the travel
route.




Use excess excavation material, insofar as practical, to improve the road grade
line or "flatten" fill slopes. Other waste areas must be approved prior to
placement of waste material.

Drainage and Drainage Structures

The proper design and construction of structures for the drainage of water from
or through the roadway often contfibutes the most to the long-term success of
the structure and minimizes the maintenance and adverse environmental effects,
such as erosion and sediment production.

Road Drainage Design. The most economical control measure should be
designedto meet resource and road management objectives and constraints. The
economic considerations shall include construction and maintenance costs. The
need for drainage structures can be minimized by. proper road location.
However, adequate drainage is essential for a stable road. A proper drainage
system should be the best combination of various design elements, such as
ditches, culverts, drainage, dips, crown, in-slope or out-slope, low-water
crossings, subsurface drains, and bridges. '

a. Surface Drainage. Surface drainage provides for the
interception,collection, and removal of water from the surface of roads
and slope areas. The design may need to allow for debris passage, mud
flows, and water heavily laden with silt, sand, and gravel.

b. Subsurface Road Drainage.Subsurface drainage is provided
tointercept, collect, and remove groundwater that may flow into the
base course and subgrade, lower high water tables, and drain locally
saturated deposits or soils.

Drainage Structures. Proper location and design can provide economical
andefficient drainage in many cases. However, structural measures are often

. required to ensure proper and adequate drainage. Some of the most common
structures are drainage dips, ditches, culverts, and bridges.

a. Drainage Dips. The primary purpose of a drainage dip is to
interceptand remove surface water from the traveled way and shoulders
before the combination of water volume and velocity begins to erode
the surface materials. Drainage dips should not be confused with water
bars which are normally used for drainage and erosion protection of
closed or blocked roads. See Figures 5 and_6 for illustration and
construction specifications.

FIGURE 5. DRAINAGE DIP ILLUSTRATION FOR SLIGHT TO MODERATE
. SLOPE
FOR ACCESS ROADS.

Spacing of drainage dips depends upon local conditions such as soil material,
grade, and topography. The SMA should be consulted for spacing instructions.

b. Ditches. The geometric design of ditches must consider theresource
objectives for soil, water, and visual quality, maintenance capabilities
and associated costs, and construction costs. Ditch grades should be no
less than 0.5 percent to provide positive drainage and to avoid siltation.




The types of ditches normally used are: drainage, trap, interception, and
outlet.

¢. Road Crowning. Roads which use crowning and ditching are
commonand can be used with all road classes. This design provides
good drainage of water from the surface of the road. Drainage of the
inside ditch and sidehill runoff is essential if the traveled way is to be
kept dry and passable during wetweather. Snow removal becomes a
simple task for common road maintenance equipment. Because the
roadbed is raised, wind often blows the snow off the travelway.
Photograph 2 illustrates a properly constructed and maintained,crowned
and ditched road.

FIGURE 6. PROFILE VIEW OF BROAD BASED DRAINAGE DIP
" USE FOR PERMANENT ROADS WHERE RQAD GRADIENT DOES
NOT EXCEED 10 PERCENT.

Photograph 2 illustrates an example of a properly maintained
roadway. The crownis well defined, the roadbed is smooth, and there is
no disturbance outside of the roadway. This level of maintenance is
much more cost efficient in the long- term due to reduced travel time,
wear on vehicles, emergency road work, and driver fatigue.

PHOTOGRAPH 2. A WELL-CONSTRUCTED AND MAINTAINED
-CROWNED AND DITCHED ROAD.

d. Culverts. Culverts are used in two applications on oil and gasaccess
roads; (1 ) in streams and gullies to allow normal drainage to flow
under the traveled way, and (2) to drain inside road ditches. The latter
may not be required H drainage dips are used.

The location of each culvert should be shown on the plan and profile or similar
drawings submitted with the APD or ROW application. All culverts should be
laid on natural ground or at the original elevation of any drainage crossed.
Culverts should be placed on a 3 percent minimum grade; reverse camber is not
allowed. See Figures 7 and 8 for installation details.

The outlet of all culverts should extend at least one foot beyond the toe of any
slope. Culverts should be installed as shown in Photograph 3.

All culverts used in construction of oil and gas access roads should be concrete
or corrugated metal pipe (CMP) made of steel or aluminum. Only undamaged
culverts are to be used, and any culvert should be inspected for damage prior to
installation. All spots on the pipes where the zinc coating has been injured
should be painted with two coats of zinc-rich paint or otherwise repaired as
approved by the surface managing agency.

Excavation, bedding and backfilling of culverts should be conducted according
to requirements of the SMA and good engineering practices.

PHOTOGRAPH 3. ACCEPTABLE CULVERT INSTALLATION.

FIGURE 7. DIAGRAMS FOR PROPER CULVERT INSTALLATION.




FIGURE 8. TYPICAL CULVERT CONSTRUCTION.

e. Ditch Relief Culverts. Ditch relief culverts are installed
toperiodically relieve the ditch line flow by piping water to the opposite
side of the road where the flow can be dispersed away from the
roadway. The spacing of ditch relief culverts is dependent on the road
gradient, soil types, and runoff characteristics.

A culvert with an 18-inch diameter is the minimum for ditch relief to prevent
failure from debris blockage.

The depth of culvert burial must be sufficient to ensure protection of the culvert
barrel for the design life of the culvert. This requires anticipating the amount of
material that may be lost due to road use and erosion.

Ditch relief culverts can provide better flow when skewed 15 to 30 degrees
downgrade from a line perpendicular to the centerline of the road. This improves
the flow hydraulics and reduces siltation and debris plugging the culvert inlet.
Culverts placed in natural drainages can also be utilized for ditch relief. The
design of culverts for later removal may be beneficial for intermittent use roads
that will be closed for extended periods of time.

f. Bridges and Major Culverts. The BLM and FS Manuals require

that allsingle or multiple culvert installations with end- or aperture-

openings totalling more than 35-square feet have engineering approval

at Regional or State Offices. This is also true of all bridge installations. ,
Operators are encouraged.to prepare applications requiring major ‘
culverts or bridges in sufficient time to allow for agency engineering ( '
evaluations. 4

g. Wetland Crossings. Wetlands are especially sensitive
areas.Generally, these areas require crossings which prevent unnatural
fluctuations in water level. Marshy and swampy terrain may contain
bodies of water with no discernible current. The design of culverts for
roads crossing these locations requires some unique considerations.
Construction of some stream and wetland crossings may require a
section 404, Corps of Engineers permit, in addition to the approval of
the SMA. ’

The culvert should be designed with a flat grade so water can flow either way
and maintain its natural water level on both sides. The culvert may become
partially blocked by aquatic growth and should be installed with the flow line
below the standing water level at its lowest elevation. Special attention must be
given to the selection of culvert materials that will resist corrosion.

h. Low-Water Crossings. Roads commonly cross small drainages
andintermittent streams. Here culverts and bridges are often
unnecessary. The crossing can be effectively accomplished by dipping
the road down to the bed of the drainage. Material moved from the
banks of the crossing should be stockpiled near the right-of-way.
Gravel, riprap, or concrete bottoms may be required in some situations.
In no case should the drainage be filled so that water will be
impounded. See Figure 9 for acceptable and unacceptable low-water
crossings. :




i. Subdrainage. If water is not removed from the subgrade or
pavementstructure, it may create instability, reduce load bearing
capacity, increasepossible damage from frost action, and create a safety
hazard by freezing on the traveled way. ’

Perforated pipe drains and associated filter fabric or aggregate filters
may be used when necessary to provide subdrainage. Other methods
may be approved by the authorized ofﬁcer

Subdrainage systems may effectlvely reduce final road costs by
decreasing the depth of basecourse needed, thereby reducing subgrade
widths. This, in turn, results in less clearing and excavation.
Maintenance savings may also be realized as the result of a more stable
subgrade.

The solutions to subdrainage problems can be expensive. Road
management techniques, such as reducing traffic loads or removing
traffic until a subgrade dries out, should be considered as an alternative.

FIGURE 9. LOW-WATER/DRY CREEK DRAINAGE CROSSING.
ROAD MAINTENANCE

Users may perform their share of road maintenance or may be required to
deposit sufficient funds with the SMA to provide for their share. If the road has
only one permitted user, other than incidental use, that user has the total
responsibility for maintenance. ' :

When required, the operator shall submit a road maintenance plan for all roads
which will be constructed or used in conjunction with the drilling program. The
maintenance plan will contain provisions for perpetuating the traveled way,
protection of the roadway appurtenances, requirements for road management,
and the method to be used in carrying out the maintenance activities. The
activities normally required include: blading, surface replacement, dust
abatement, spot repairs, slide removal, ditch cleaning, culvert cleaning, brush
removal, litter cleanup, weed control, and snow removal. Specific areas shall be
identified in the road maintenance plan for disposal of slide material, borrow or
quarry sites, stockpiles, or other uses which are needed for the project.

PIPELINES AND FLOWLINES

Construction. Steep hillsides and water courses should be avoided in
thelocation of pipelines and flowlines. Flowline routes should take advantage of
road locations wherever practicable to minimize surface disturbance.

Blading of pipeline routes located on gentle topography should be limited to
removal and smoothing of brush and surface irregularities, leaving most of the
understory vegetation undisturbed. When clearing is necessary, the width
disturbed should be kept to a minimum. Bladed materials should be placed back
into the cleared route upon completion of construction. Surface soil material
should be stockpiled to the side of the routes where cuts and fills or other
surface disturbance occur during pipeline construction. Surface soil material
should be segregated and should not be mixed or covered with subsurface
material.




Pipeline trenches should be compacted during backfilling. These pipeline rights-
of-way should be maintained in order to correct backfill settling and prevent
erosion.

Pipeline routes should be graded to conform to the adjacent terrain. Cuts and
fills on pipelines should be made only where necessary. After construction
cutand fill slopes may need to be waterbarred or regraded to conform to the
adjacent terrain.

Pipeline construction should not block, dam, or change the natural course of any
drainage. Suspended pipelines should provide adequate clearance for runoff
debris, wildlife, or livestock.

CHAPTER 4
DRILLING OPERATIONS

All proposed drilling operations and related surface disturbance activities, as
well as any change from an approved Application for Permit to Drill (APD),
must be approved before such activities are conducted. Approval will be in
accordance with: (1) lease terms and conditions of approval, (2) 43 CFR 3160,
(3) appropriate Onshore Oil and Gas Orders, and (4) Notices to Lessees (NTLs).
For NFS lands, approval must also be in accordance with 36 CFR 228 E.

Initiating the Process

The process of obtaining approval to drill is initiated by filing either a Notice of
Staking (NOS) or an APD. The choice of options is the operator's, but
eventually a complete and acceptable APD must be filed. By filing a NOS, the
operator triggers an onsite inspection prior to filing an APD and is then
furnished appropriate surface use and reclamation requirements for
incorporation into their APD. NOS or APD filing also triggers the mandatory
BLM/FS 30-day public notification requirement. This may resuit in a more
complete and readily approvable APD at an earlier time. There is no required
form for a NOS but the informational requirements are specific. See Figure 12
for an example. If the APDoption is selected, the onsite inspection is held after
the filing of the APD with the BLM. The APD form is shown in Figure 13.
When the lands involved aremanaged by a Federal agency other than the BLM,
the NOS must be filed with the appropriate SMA and the BLM.

Surveying and Staking

.Regardless of the option selected, the well location must be staked and access
roads to be constructed flagged prior to the onsite predrill inspection.Surveying
and staking may be done without advance approval from BLM or the SMA
except for lands used for military purposes, Indian lands, or where significant
surface disturbance is likely during the staking process. Operators are strongly
encouraged to notify the SMA prior to entry to allow the SMA to advise them of
difficult or problem conditions, With respect to private or state surface, the
operator is responsible for making access arrangements with the surface owner
prior to entry thereon (see Chapter 6).

Staking includes the well location, two 200-foot directional reference stakes, the
exterior dimensions of the drill pad, reserve pit, other areas of surface




disturbance, cuts and fills, and centerline flagging of new roads with road stakes
being visible from one to the next. Cut and fill staking is required for the well
site, reserve pit, and any ancillary facilities. Slope staking may subsequently be
required for road locations on steep terrain, stream crossings, and for other
environmentally sensitive locations.

Application for Permit to Drill (APD)

No drilling operations or related construction activities may be conducted
without an approved APD. The APD must be approved by the authorized officer
of BLM, in consultation with the SMA as appropriate. On National Forest '
System Lands, the FS must approve the surface use plan of operations of the
APD. A complete APD consists of a drilling plan (comprised of a surface use
program and a drilling program), evidence of bond coverage, and such other
information as may be required by applicable Orders and NTLs (e.g., H2S
Contingency Plans whereneeded). Onshore Order No. | describes the specific

. informational requirements of the drilling plan. Operators are strongly
encouraged to consult with theappropriate SMA as early as possible to identify
potential concerns. Prior to beginning construction activities, the operator may
be required to contact the BLM and approprlate SMA. Approved APDs are
generally vahd for 1 year.

Onsite Inspection - Environmental Review

An onsite, predrill inspection will normally be conducted within 15 days of
BLM's receipt of a NOS, or an APD if no NOS was previously filed. The
inspection team will include a BLM/SMA representative, the operator or agent,
and other interested parties, such as the operator's principal dirtwork contractor
and, if known, the drilling contractor. When the inspection is on private surface,
the surface owner will be invited by BLM.

The purpose of the onsite inspection is to identify problems and potential
environmental impacts associated with the proposal and methods for mitigating
these impacts. The BLM/FS, with the assistance of any other involved Federal
agencies, will complete the environmental analysis process.

Other Authorizations

The BLM approval of an APD does not relieve the operator from obtaining any
other authorizations required for drilling or subsequent operations. This includes
requirements of other Federal, State, or local authorities.

CHAPTER 5
PRODUCING OPERATIONS

General Operating Standards and Objectives

Onshore oil and gas lease operations are subject to applicable laws, regulations,
lease terms, Onshore Oil and Gas Orders, NTLS, written orders, and instructions
of the authorized officer. These include but are not limited to, conducting
operations in a manner which ensures the proper handling, measurement,
disposition, and site security of leasehold production; protecting other natural




resources, environmental quality, life and property. The objective is to maximize
ultimate recovery of oil and gas with minimum waste and with minimum
adverse effect on ultimate recovery of other mineral resources.

Drilling and production reports are required to be submitted to Minerals
Management Service (MMS) pursuant to their regulatory requirements (form
MMS 3160). S

Well Completion Report

A Well Completion or Recompletion Report and Log, Form 3160-4, is required
to be filed within 30 days after completion of a well either for abandonment or
production. The completion report is to reflect the mechanical and physical
condition of the well. Geologic information and, when applicable, information
on the completed interval and production is required.

Subsequent Well Operations

Producing wells in active oil and gas fields will periodically require repair and
workover operations. Operations involving no new surface-disturbance to
redrill, deepen, and plug-back require the submission and prior approval of the
authorized officer of the BLM. And in some cases, these operations may require
the approval of the FS. Proposals to perform casing repair, alter casing, perform
nonroutine fracturing jobs, recomplete a different interval, perform water shut-
off, commingling production between intervals and/or conversion to injection or
disposal well, etc., will require the submission of a Sundry Notice (Figure 14)
for prior approval of the authorized officer.

Unless additionai surface disturbance is involved and if the operations conform
to standard and prudent operating practice, prior approval is not required
forroutine fracturing or acidizing jobs, or recompletion in the same interval. A
subsequent report of these operations must be filed on Sundry Notices and
Reports of Wells, Form 3160-5 (Sundry Notice) or Form 3160-4 for
recompletion within 30 days of completion of the operations.

No prior approval or subsequent report is required for well cleanout work,
routine well maintenance, bottom hole pressure survey or for repair,

" replacement, or modification of surface production equipment provided no
additional surface disturbance is involved.

Approval Procedures

When prior approval is required, the operator must submit a Sundry Notice, or
APD, as applicable. With the appropriate form, a detailed written statement of
the plan of work is to be provided to the authorized officer. When additional
surface disturbance will occur, a description of any subsequent new
construction, reconstruction, or alteration of existing facilities, including roads,
damsites, flowlines and pipelines, tank batteries, or other production facilities on
any lease, must be submitted to the authorized officer for environmental reviews
and approval. On NFS lands the BLM will coordinate with the FS to obtain their
approval on surface disturbing activities. Emergency repairs may be conducted
without prior approval provided the authorized officer is promptly notified.

Production Startup Notification




Operators will notify the authorized officer no later than the 5th business day
after any well begins production anywhere on a lease site or allocated to a lease
site, or resumes production in the case of a well which has been off production
for more than 90 days. The date on which a well commences production, or .
resumes production after having been off production for more than 90 days, is
defined as follows:

1. Oil Wells. The date on which liquid hydrocarbons are first sold or
shipped from a temporary storage facility, such as a test tank, and for
which a run ticket is required to be generated or, the date on which
liquid hydrocarbons are first produced into a permanent storage facility,
whichever first occurs.

2. Gas Wells. The date on which associated liquid hydrocarbons are
first sold or shipped from a temporary storage facility, such as a test
tank, and for which a run ticket is required to be generated or, the date
on which gas is first measured through permanent metering facilities,
whichever first occurs. For purposes of this requirement, a gas well
shall not be considered to have been out of production unless it is
incapable of production.

Painting of Facilities

As specified in the Conditions of Approval (COA) of an APD, or a Sundry
Notice for approval or modification of additional production facilities, a
standard color may be specified. Standardized color charts are available from
RMRCC member offices and most FS and BLM District offices.

Measurement of Production

If economically feasible, all oil, other hydrocarbons and gas produced from the
leased lands are to be put in a marketable condition. -

Oil production is to be measured by tank gauging, positive displacement
metering system, or other methods acceptable to the authorized officer. In the
absence of prior approval from the authorized officer, no oil is to be diverted to
a pit except in emergency situations.

Gas production is to be measured by orifice meters or other methods acceptable
to the authorized officer. The flaring/venting of gas from leasehold operations
must meet the requirements of Notice to Lessees-4A, (NTL-4A) Royalty or
Compensation for Oil and Gas Lost, or an applicable Onshore Oil and GasOrder.

 Disposal of Produced Water

Produced water from leasehold operations will be disposed of by subsurface
injection, lined pits or other methods acceptable to the authorized officer in
accordance with the requirements of Notice to Lessees-2B (NTL-2B), Disposal
of Produced Water, or an applicable Onshore Oil and Gas Order. Disposal of
produced water by disposal/injection wells requires permit(s) from the primacy
state or EPA. In some instances, an additional SMA authorization may be
necessary. In most cases, water disposal pits should be fenced and flagged.




Pollution Control/Hazardous Waste

All spills or leakages of oil, gas, produced water, toxic liquids or waste

materials, blowouts, fires, personal injuries, and fatalities shall be reported by

the operator to the BLM and the SMA in accordance with the requirements of
‘Notice to Lessees-3A, (NTL-3A), Reporting of Undesirable Events, or an
applicable Onshore Oil and Gas Order. The BLM requires immediate reporting
of all Class I events (more than 100 barrels of fluid/500 MCF of gas released or -
fatalities involved). Volumes discharged during any of the above incidents will
be estimated as necessary. An example of the information normally required in
reporting of spills, blowouts, fires, etc. is shown in Figure 15.

Firewalls/containment dikes are to be constructed and maintained around all
storage facilities/ batteries. The containment structure must have sufficient
volume to contain, at a minimum, the entire content of the largest tank within
the facility/battery, unless more stringent protective requirements are deemed
necessary by the authorized officer. (See Photographs 4 and 5).

Inspection and Enforcement

The BLM and FS have developed procedures to ensure that leaseholds which are
producing or expected to produce significant quantities of oil or gas in any year,
or have a history of noncompliance, will be inspected at least once a year. Other
factors such as health and safety, environmental concemns, and potential conflict
with other resources also determine inspection priority. Inspections of leasehold
operations are made to ensure compliance with applicable laws, regulations,
lease terms, Onshore Oil and Gas Orders, NTLs, and other written orders of the
authorized officer.

PHOTQGRAPH 4. TYPICAL ONSITE PRODUCED WATER DISPOSAL PITS.

PHOTOGRAPH 5. TYPICAL PRODUCTION FACILITY FIREWALL.

CHAPTER 6
RECLAMATION AND ABANDONMENT

Reclamation Plan

A reclamation plan will be a part of the surface use plan of operations.
Reclamation may be required of any surface previously disturbed that is not
necessary for continued well operations. When abandoning well and other
facilities that do not have a previously approved reclamation plan, a plan should
be submitted with a Notice of Intent to Abandon (NIA). Additional reclamation
measures may be required based on the conditions existing at the time of
abandonment. Any additional reclamation requirements would be made a part of
the condition of approval of the NIA. The following are generally components
of the reclamation plan. -

Pit Reclamation

All pits must be reclaimed to a natural condition similar to the rest of the
reclaimed pad area. In addition, the reclaimed pit must be restored to a safe and




stable condition. In most cases, if it was necessary to line the pit with a synthetic
liner, the pit should not be trenched (cut) or filled while still containing fluids
(squeezed). Pits must be allowed to dry, be pumped dry, or solidified in situ
prior to filling. The pit area should usually be mounded to allow for settling. The
mounding will also allow for positive surface drainage off the reclaimed pit, to
help lessen the leaching or lateral movement of undesirable substances from the
wellpad area into surface streams or shallow aquifers.

The concentration of hazardous substances in the reserve pit at the time of pit
backfilling must not exceed the standards set forth in the Comprehensive _
Environmental Response, Compensation, and Liability Act of 1980 (CERCLA).
All oil and gas drilling-related CERCLA hazardous substances removed from a
location and not reused at another drilling location must be disposed of in
accordance with applicable state and federal regulation.

Prior Approval of Abandonment

Well abandonment operations may not be started without prior approval of the
"Sundry Notices and Reports on Wells," Form 3160-5, by the authorized officer.
The Sundry Notice serves as the operator's Notice of Intention of Abandon
(NIA). In the case of newly drilled dry holes, failures, and in emergency
situations, oral approval may be obtained from the authorized officer subject to
written confirmation by application. In such cases, the surface reclamation
requirements will have been discussed with the operator and stipulated in the
approved APD. Additional surface reclamation measures may be required. For
older, existing wells not having an approved surface use plan of operations, a

- reclamation plan must be submitted with the NIA. Reclamation requirements
will be made part of approval of abandonment. The operator must contact the
BLM prior to plugging a well to allow for-approval and witnessing of the
plugging operations.

Revegetation

Disturbed areas should be revegetated after the site has been satisfactorily
prepared. Site preparation may include ripping contour furrowing, terracing,
reduction of steep cut and fill slopes, waterbarring, etc. The operator will be
advised as to species, methods of revegetation and seasons to plant.

Seeding should be done by drilling on the contour whenever practical or by
other approved methods. Seeding and/or planting should be repeated until
satisfactory revegetation is accomplished, as determined by BLM/FS. Mulching,
fertilizing, fencing, or other practices may be required. ‘

Visual Resources

For all activities which alter landforms, disturb vegetation or require temporary
or permanent structures, the operator may be required to comply with visual
resource.management objectives for the area. Site-specific practices may be
required by BLM or FS.

Additional Guidelines

Supplemental guidelines and methods may be available that reflect local site and
geographic conditions. These guidelines or methods may be obtained from the




local BLM/FS office. Technical advances in reclamation practices are
continually being developed that may be successfully applied to oil and gas .
construction practices. '

Pipeline and Flowline Reclamation

Reclamation and abandonment of pipelines and flowlines may involve replacing
fill in the original cuts, reducing and grading cut and fill slopes to conform to the
adjacent terrain, replacement of surface soil material, waterbarring and
revegetating in accordance with a reclamation plan.

Pipeline trenches are to be compacted during backfilling and must be maintained
to correct backfill settling and prevent erosion. Waterbars and other erosion
control devices must be repaired as necessary. Pipeline routes shall not be used
for roads unless they are properly constructed and authorized for such purposes.

Abandoned pipeline routes must be waterbarred as shown in Figure 10.
Supplementalguidelines and methods may be available that reflect local site and
geographic conditions. These guidelines or methods may be obtained from the
local BLM/SMA office.

FIGURE 10. WATERBREAX CONSTRUCTION FOR PIPELINE AND BURIED
CABLES.

Well Site Reclamation

Reclamation Procedures: Recontouring involves bringing all construction
material back onto the well pad and reestablishing the natural contours where
desirable and practical. Figure 11 illustrates this type of restoration on a typical
sidehill section. In recontouring areas which have been surfaced with gravel, the
gravel is to be buried deep in the recontoured cut to prevent possible surface
exposure.

FIGURE 11. WELL SIRE RESTORATION AND STABILIZATION BY
TERRACING CUTSLQOPES.

Well site reclamation should be planned on both producing and abandoned well
sites. The entire site or portion thereof, not required for the continued operation
of the well, should be reclaimed. Final grading of backfilled and cut slopes
should be done to prevent erosion and encourage establishment of vegetation.
(See Photographs 6(A-E)).

Cut and fill slopes should be reduced and graded to blend the site to the adjacent
terrain. The disturbed sites should be prepared to provide a seedbed for
reestablishment of desirable vegetation and reshaped to blend with the natural
contour. Such practices may include contouring, terracing, gouging, scarifying,

- mulching, fertilizing, seeding, and planting.

All excavations, pits, or drillholes should be closed by backfilling when they are
dry and graded to conform to the surrounding terrain. Waterbreaks and terracing
may be installed to prevent erosion of fill material.

PHOTOGRAPHS 6(A-E). WELL SITE RECLAMATION




Road Reclamation

Roads not on the SMA Transportation System shall be abandoned, closed, and
obliterated. Reclamation of abandoned roads will involve one or more of the
following techniques: (1) recontouring to the original contour; (2) recontouring
to blend with natural contours; (3) recontouring only selected section of the
roadway; and (4) obliteration of the roadway surface with no other modification
of the profile.

PHOTOGRAPHS 7(4-B). COMPLETED RECLAMATION OF ROADBED.
ROADWAY RESTORED TQO THE APPROXIMATE ORIGINAL CONTOUR

AND REVEGETATED.

Reclamation may include ripping, scarifying, waterbarring, and barricading. See
Figure 10 for details on waterbreak construction. Stockpiled soil, debris, and fill
materials should be replaced on the roadbed and cut slopes so as to conform to
the approved reclamation plan.

Spacing of the waterbreaks is dependent on slope and soil type. For most soil
types, the following table may be used for determining the space needed.

SLOPE SP";;CIN
2% 200 feet

2-4% 100 feet
4-5% 75 feet
+5% 50 feet

All disturbed areas should be revegetated where practical. Native perennial
species, or other plant materials specified by the SMA, will be used.

Inspection

Final abandonment will not'be approved until the surface reclamation work
required by the APD or NIA has been completed and the required reclamation is
acceptable to the SMA. :

Water Well Conversion

In some instances, the SMA or private landowner may wish to acquire a well
that has encountered usable fresh water. In those cases, requirements for
abandonment may be modified. The operator will be reimbursed for any
expenses incurred solely because the well is to be completed as a water well.

Final Abandonment Approval

The operator must file a Subsequent Report of Abandonment (SRA) following
the plugging of a well. A Final Abandonment Notice (FAN) must be filed upon
completion of reclamation operations which indicates that the site is ready for
inspections. Upon receipt of the FAN, the SMA will inspect the site. A water
supply well drilled in association with drilling an oil and gas well must be




plugged and abandoned before the FAN is approved, if the water well is not
acquired by the SMA or private landowner.

Release of Bonds

If the well is covered by an individual lease bond, the period of liability on that
bond can be terminated once the final abandonment or phased bonding release
has been approved. The principal can request termination of the period of
liability from the State Office holding the bond. If the well is covered by a
statewide or nationwide bond, termination of the period of liability of these
bonds is not approved until final abandonment of all activities conducted under
the bond have been approved.

CHAPTER 7
APPEALS

Administrative Relief (BLM)

State Director Reviews (SDRs) are conducted according to 43 CFR 3165.3.
Appeals are processed according to 43 CFR 3165.4. All actions and decisions of
the BLM pursuant to the oil and gas program as governed by 43 CFR 3160, and
all Onshore Oil and Gas Orders and Notices to Lessees promulgated therefrom,
are subject to SDRs, appeals, or both upon request. Note that before pursuing an
appeal under this set of regulations, 2 SDR must be conducted first. SDRs apply
to decisions related to APD conditions of approval or stipulations, inspection
and enforcement actions, APD or Sundry Notices, etc. SDRs and appeals must
be filed in the appropriate office according to the regulatory timeframes
prescribed.

Forest Service Appeals

Forest Service appeals are conducted according to currently approved
regulation. Decisions requiring FS consent or approval for use of National
Forest System Lands are generally subject to appeal under these regulations
subject to the additional provisions and limitations given in 36 CFR 228 E.

FIGURE /2. SAMPLE NOS SUBMITTAL

FIGURE 13. APD

FIGURE 14. SUNDRY NOTICE FORMS

FIGURE 15. EXAMPLE SPILL REPORT DATA
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State storm-water runoff regulations vary widely

State agencies that regulate gas and oil drilling are taking a
widely varied approaches to regulating storm-water runoff
from drilling construction sites in the wake of last year’s
national energy bill that removed federal oversight.

Recently, the Colorado Water Quality Control Commission
re-asserted its authority to regulate storm-water runoff on gas
and oil construction sites of between one and five acres.
Following a Jan. 9 rulemaking hearing, the commission
tentatively accepted the recommendation of its staff to
continue a program “where storm-water discharges that
disturb one acre or more of land are all subject to the storm-
water permit program under our Water Quality Control
Division,” Commission Administrator Paul Frohardt told Gas
Daily.

The issue arose last year when Congress passed the Energy
Policy Act of 2005, a portion of which declared that the
Environmental Protection Agency did not have jurisdiction
under the Clean Water Act to regulate storm-water runoff from
gas and oil construction sites of between one and five acres.

Groups representing the exploration-and-production
industry hailed that part of the law, saying it freed them from
burdensome federal regulation. But this month’s Colorado
decision left open the question of whether states have the
authority to impose their own storm-water regulations on the
industry.

States’ approach to runoff represents a patchwork of
regulations, with some, like Colorado, placing the
responsibility on an agency that regulates other
environmental issues. Other states have put the onus of
regulation on state agencies that oversee other aspects of gas
and oil development.

In addition, some producing states follow the former
federal guidelines for runoff while others pursue a form of
light-handed regulation, letting operators conform to industry
“best practices.”

“At this point [ don’t see a need to regulate storm water in
Texas because we're not seeing water quality impacts,” said
Leslie Savage, a planner with the Texas Railroad Commission,
which regulates gas and oil operations in the state. “We’ve not
seen any evidence that either construction or the E&P facilities
themselves ... are causing a violation of the water quality
standards.”

“A lot of the production in Texas is in an arid area where
they don’t have a problem with storm-water runoff,” Savage

said. “If we see there are some areas we need to address, we
might consider some regulations.”

In Wyoming, the state’s Dept. of Environmental Quality
requires water runoff permits of all construction activities,
including gas and oil construction sites. Barb Sahl, DEQ storm-
water program coordinator, said that in March 2005 the state
revised its storm-water rules to require permits for all oil and
gas construction sites of one acre or more—following the lead
of the EPA regulations at that time.

“When we promulgated them they were up-to-date,” she
said. “We decided to continue with the program and see how
it works.”

John Robitaille, vice president of the Petroleum Assn. of
Wyoming, said he thought it was a mistake for DEQ to
implement its storm-water rules. “At the time we suggested
that things were changing in Washington and it may not be
something that would be regulated in terms of the oil and gas
industry. They decided to go forward and continue to regulate
it regardless of what was possible.”

Robitaille views the permits as a needless bureaucratic red
tape for drillers. “It’s just another permit that we need to go
through,” he said. “It’s got the possibility of delaying any kind
of activity we may be going to do.”

He added that the Wyoming storm-water regulation, which
was first implemented in 2004, will be up for review in 2007
and “we may be able to have it removed at that time.”

Some regulators, particularly in states with drier climates,
have little appetite to take on the storm-water runoff issue.
“We have looked at it and overnight that would add 50,000
some-odd sites that we would be responsible for,” said Mark
Fesmire, director of the Oil Conservation Division of the New
Mexico Energy, Minerals and Natural Resources Dept. “We're
short of folks now and that would add a tremendous burden.”

Fesmire noted that “New Mexico is one of the few states
that already has the environmental regulation in the oil and
gas division.” He said the division might look into the issue of
storm-water runoff from oil and gas sites some time in the
future, “but as of right now, unless the governor tells us to, we
don’t have the people to do that.”

In the Appalachian Basin, gas and oil production sites tend
to be smaller than those in the West, and therefore a greater
percentage of construction sites tend to fall under the old EPA
rules for one- to five-acre oversight.

Thomas Stewart, executive vice president of the Ohio Oil
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and Gas Assn., asserted that Congress never intended for the
EPA to have the power to regulate storm-water runoff from
those sites. The EPA, “on their own and without statutory
authority took a contrary view,” he said. “Congress didn’t
intend that and Congress told them again” in last year’s
energy bill.

“In the state of Ohio, the Oil and Gas Division of Mineral
Resources Management has authority over all aspects of oil
and gas drilling and production, including siting and
permitting,” Stewart said. That agency “has always regulated

site runoff. It’s not a separate permit, but all tied to the
drilling permit.”

He said his group supports Ohio’s form of regulation,
which encourages operators to adopt best industry
management practices to avoid runoff problems. For example,
he said the agency wants to prevent mud from drilling
operations from finding its way into streams.

“We agree with that. You shouldn’t be putting mud in
streams. There are things you can easily do under best

management practices to ensure that doesn’t happen.” M

Plalts  cas aiy

Contributing Editors
George Flynn, Jessica M. Marron

Markets Editor

Editorial Director, U.S. Gas News
Mark Davidson, 202-383-2148
mark_davidson@platts.com

Gas Daily is published daily by Platts, a division of The McGraw-Hill Companies.
Registered office Two Penn Plaza, 25th Floor, New York, NY 10121-2298

Volume 23 / Issue 14 / Originally published Monday, January 23, 2006

ISSN: 0885-5935

To reach Platts

E-mail:  support@platts.com

Senior Editor
Stephanie Gott Seay
865-690-4319

Associate Editors
Jim Magill, 713-658-3229

Melanie Tatum, 212-904-4174

Rodney A. White, 202-383-2143

Tom Castleman, 713-658-3263
tom_castleman@platts.com

Associate Markets Editors
Gene Lockard, 713-658-3266
Liane Kucher, 202-383-2147
Sheetal Nasta, 713-658-3203
Bronwen Taylor, 713-658-3265

Officers of the Corporation: Harold McGraw lll, Chairman, President and
Chief Executive Officer; Kenneth Vittor, Executive Vice President and General
Counsel; Robert J. Bahash, Executive Vice President and Chief Financial
Officer; John Weisenseel, Senior Vice President, Treasury Operations.

Platts makes no warranties, express or implied, as to the accuracy,
adequacy or completeness of the data and other information set forth in
this publication (“data”) or as to the merchantability or fitness for a

North America
Tel:  800-PLATTS-8 (toll-free)
+1-212-904-3070 (direct)

Latin America
Tel: + 54-11-4804-1890

Europe & Middle East

Bill Holland, 202-383-2286

Vice President, Editorial
Dan Tanz

Platts President
Victoria Chu Pao

Sean Murphy, 713-658-3254

Editorial Director, Market Reporting
Brian Jordan

Global Editorial Director, Power
Larry Foster

Manager, Advertising Sales
Josie Parnell

The McGraw Hill Companies

particular use with respect to the data. Platts assumes no liability in

N . Tel: +44-20-7176-6111
connection with any party’s use of the data.
. . . Asia Pacific
Copyright 2006 by Platts, The McGraw-Hill Companies, Inc. Tel: +65.6530-6430
All rights reserved. No portion of this publication may be photocopied,
reproduced, retransmitted, put into a computer system or otherwise
redistributed without prior authorization from Platts. Advertising
Tel: +1-212-904-4367
Platts is a trademark of The McGraw-Hill Companies, Inc. ©

Reprinted with permission from Platts, a division of The McGraw-Hill Companies © 2006

2

Copyright © 2006 The McGraw-Hill Companies



McQuaid, Janet

From: Keener, James [James_Keener@platts.com]
Sent: Tuesday, February 21, 2006 12:37 PM

To: McQuaid, Janet

Subject: FW: Gas Daily reprint

GD_Jan2306_reprin

tfulbright.pd...
gntp Janet:

My apologles. For what it's worth, I did try to send this to you last Friday, but I
mistakenly added an "e" to the end of your last name. Hope this one makes it over
successfully.

All the best,

Jim

————— Original Message-----

From: Keener, James

Sent: Friday, February 17, 2006 9:42 AM
To: 'jmcquaide@fulbright.com!

Subject: Gas Daily reprint

Janet:

Per your request, here is the reprint of the Gas Daily article. Please allow this email to
serve as permission to submit this article electronically to the U.S. Environmental
Protection Agency rulemaking docket.

Call with any questions.
Best, <<GD_Jan2306_reprintfulbright.pdfs>»>

Jim Keener
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CIRCUIT RULE 26.1 DISCLOSURE STATEMENT

The undersigned counsel of record certifies that the following listed persons

have an interest in the outcome of this case. These representations are made in

order that the judges of this Court may evaluate possible disqualification or

recusal:

The Parties:

1. The Oil and Gas Petitioners are Texas Independent Producers and
Royalty Owners Association, Independent Petroleum Association of
America, U.S. Oil and Gas Association, Texas Alliance of Energy
Producers, Louisiana Oil and Gas Association, Independent Gas and
Gas Association of Pennsylvania, Ohio Oil and Gas Association, and
Oklahoma Independent Petroleum Association.

2. The Construction Petitioners are National Association of
Homebuilders, Wisconsin Homebuilders Association and The
Associated General Contractors of America.

3. The Environmental Petitioner is National Resources Defense Counsel.

4. Intervenor-Respondents are the State of New York and New York
State Department of Environmental Conservation.

5. Respondent is the United States Environmental Protection Agency.

Amicus Curiae is Railroad Commission of Texas



Counsel:

7.

10.

11.

12.

Counsel for Oil and Gas industry Petitioners: Janet L. McQuaid, and

Marcy Hogari Greer of Fulbright & Jaworski L.L.P., Austin, Texas,
and L. Poe Leggette, of Fulbright & Jaworski L.L.P., Washington,
D.C.

Counsel for Petitioners National. Association of Homebuilders and
Wisconsin Homebuilders Association: Ellen B. Steen, R. Timothy
McCrum, Crowell & Moring, LLP, 1001 Pennsylvania Avenue, N.W.,
Washington, D.C.

Counsel for Petitioner Associated General Contractors of America:
Fredrié P. Andes, Jeffrey Longsworth, Barnes & Thornburg, 750 17th
Street, NW, Suite 900, Washington, D.C.

Counsel for Natural Resources Defense Council: Barry SulliVén,
Jeffrey T. Shaw, Daniel E. Shaw, Jenner & Block, LLC, One IBM
Plaza, Chicago, Illinois.

Counsel for Intervenors: Philip Bein, Assistant Attorney General, The
Capitol, Albany, New York.

Counsel for Respondent: Thomas L. Sansonetti, Assistant Attorney
General, Environment and Natural Resources Division, U.S.

Department of Justice, Washington, D.C., and Alan D. Greenberg,
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13.

Environmental Defense Section, U.S. Department of Justice, Denver,
Colorado.
Counsel for Amicus Curiae Railroad Commission of the State of

Texas: David W. Cooney, Jr., Special Counsel, and Lindil Fowler,

General Counsel, Railroad Commission of Texas, Austin, Texas.
David V&t Coon@] r.
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IDENTITY, INTEREST, AND AUTHORITY OF AMICUS CURIAE

The Railroad Commission of the State of Texas (the “Commission” or
“RRC” herein) submits this Brief as amicus curiae in support of Oil and Gas
Petitioners in this matter. Due to the definitions of “common plan” and “final
stabilization” adopted by the EPA in the CGP and the Fact Sheet, no oil and gas
operator can possibly have reasonable certainty as to whether or not CGP coverage
is required. Further, the RRC supports the Oil and Gas Petitioners’ contention that
those definitions, along with the SWPPP, management practices, and related
inspection and recordkeeping requirements adopted by the EPA, fail to account for
the realities of oil and gas operations. |

The RRC is the oldest regulatory agency in the State of Texas and one of the
oldest in the country, having originally been established in 1891 to regulate the rail
industry. See Act of April 3, 1891, 22d Leg., R.S., ch. 51, 1891 Tex. Gen. Laws
55. The RRC has since been given regulatory authority over the oil and gas
industry and fulfills many roles in that function, including both protecting the
environment and doing “all things necessary for the conservation of oil and gas and
prevention of waste of oil and gas.” TEX. NAT. RES. CODE ANN. § 85.202(b); see
also id. § 91.101 (relating to pollution prevention); Gulf Land Co. v. Atlantic
Refining Co., 131 S.W.2d 73, 80 (Tex. 1939). With respect to water pollution, the

RRC has been tasked by the Texas Legislature to “adopt and enforce rules and
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orders and may issue permits” to “pre{/ent pollution of surface water or subsurface
water in the state,” including pollution from storm water from oil and gas
activities. TEX. NAT. RES. CODE ANN. § 91.101. The RRC’s companion agency,
the Texas Commission on Environmental Quality (TCEQ), has equally broad
duties as they relate to storm water runoff from activities other than oil and gas
activities.

The RRC has a substantial interest in the EPA’s CGP and Fact Sheet that the
Court is reviewing. . Texas remains the most active oil and gas drilling state in the
nation with about 47% of all of the active drilling rigs in the nation as of June 4,
2004, and the RRC receives between 600 and 1,000 new well drilling permits per
month (April 2004 had 798 well completions). The CGP and Fact Sheet will
impact many of the wells that are the subject of these permits.! See, e.g., Railroad
Commission of Texas, Summary of Drilling, Completion, and Plugging Reports

(April 2004) (Addendum A).

! In a related proceeding in the Fifth Circuit (Texas Independent Producers & Royalty Owners
Ass’n, et al. v. E.P.A., No. 03-60506 (5th Cir. filed June 9, 2003)), Petitioners are challenging the
“Deferral Rule,” 40 C.F.R. § 122.26(e)(8), contending that it exceeds the EPA’s statutory
authority to require a permit for uncontaminated discharges from oil and gas construction
activities. The RRC has filed an amicus brief in that matter in support of Petitioners there.

2 Excerpts of key data and authorities cited in this Brief are provided in an attached Addendum.
Additional information is available on the Commission’s Internet site at the URL address
provided in footnotes to this Brief. For example, the Commission’s summary of well reports is
available at www.rrc.state.tx.us/divisions/og/information-data/wkly-qtry-monthly-reports/prod-
drill/ogdcstat.html.



SUMMARY OF THE ARGUMENT

The RRC submits this amicus brief to emphasize the importance of the oil
and gas ‘industry and to provide the Court with the RRC’s views and concerns
about the implications that the CGP and Fact Sheet under review may have on the
Texas oil and gas industry. The RRC’s interest is longstanding.

In the event it is determined that the EPA has the statutory authority to
require a permit for uncontaminated discharges from oil and gas clearing and
grading activities—an issue which is currently before the Fifth Circuit—then the
EPA must modify its definitions of “common plan” and “final stabilization” so that
those terms make sense given the realities of oil and gas operations, and so that an
operator has fair notice of what conduct is prohibited. Further, the requirements of
the SWPPP and related management practices, inspection and recordkeeping
should be modified so that they bear a rational relationship to the nature, scope,
progress, and practices of oil and gas opérations. EPA's decision to impose current
requirements on an estimated 30,000 oil and gas sites per year while deferring

analysis of a significant element of the problem was arbitrary and capricious.



ARGUMENT

I The Commission Has a Strong Vested Interest in EPA’s Interpretation
Because It Will Hinder Resource Development and the Commission Is
Charged with Preventing Waste of Oil and Gas

The oil and gas industry is an integral part of the Texas economy. Texas
ranks first out of all 50 states in terms of both oil and gas production and the
number of wells drilled. The importance of this industry to the State has long been
recognized. Cf. Burfordv. Sun Oil Co.,319 U.S. 315, 320-22 (1943) (United
States Supreme Court noting the importance of oil and gas industry to Texas in
determining whether federal abstention was proper).

The industry continues to contribute both revenue and jobs to the State.
However, since 1995, statewide crude oil production has declined by 29% for the
8-year period as reservoirs mature and marginal production is lost. During 2003,
over 350 million barrels of crude oil and 480 billion cubic feet of natural gas were ’.
produced in Texas.” To continue production of Texas’ valuable oil and gas
reserves, new wells must be drilled. As noted above, the Commission receives
between 600 and 1,000 new well drilling permits per month. (April 2004 had 798
well completions). See, e.g., Railroad Commission of Te*as, Summary of Drilling,

Completion, and Plugging Reports (April 2004).*

3Available at www.rrc.state.tx.us/divisions/og/information-data/stats/ogismcon.html.

*Available at www.rrc.state.tx.us/divisions/og/information-data/wkly-qtry-monthly-reports/prod-
drill/ogdcstat.html.



EPA’IS storm water permitting requirements, which could apply to even
small oil and gas sites under EPA’s expahsive definition of “common plan,”
seriously threaten this significant industry. EPA’s estimates have grossly
understated the economic impact of its Deferral Rule. 40 C.F.R. § 122.26(e)(8).
EPA states that the potential economic impact is $1,206 to $8,709 per site to
comply with Best Management Practices at small residential and commercial
construction sites. See 67 Fed. Reg. 79828, 79829 (Dec. 30, 2002). EPA’s costs
~do not address the more serious implication of the Deferral Rule and EPA’s broad
definition of “common plan,” which are the potentially enormous economic losses
from delayed and lost production. The existing CGP eligibility provisions, as well
as the nullification of self-implefnenting processes such as those urged on the
Court in the Brief submitted by NRDC, have a high potential to substantially delay
the commencement of many drilling operations. These costs speak directly to the
JCommission’s duty to do “all things necessary for the conservation of oil and gas
and prevention of waste of oil and gas.” TEX. NAT. RES. CODE ANN. § 85.202(b).

The economic burden the EPA’s permit requirement and SWPPP, best
management practices (“BMPs”), and attendant paperwork will place on Texas’
production will certainly delay, and many times prevent, the drilling of wells. In
addition, the procedural burden the storm water permit requirement will place on

exploration and production, in terms of endangered species and similar eligibility
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requirements, will unquestionably delay, and perhaps prevent altogether, the
drilling of many new wells.

The RRC believes that the resulting impact on oil and gas exploration and
production will be severe, while the resulting benefit to the environment will be
minimal or non-existent. The CGP and related requirements were designed for
traditional residential and commercial construction projects, and make little or no
sense for an oil and gas operation. In light of the potential costs in terms of
delayed or lost energy and the minimal environmehtal benefits, EPA's imposition
of unnecessary and unreasonable requirements on oil and gas site preparation
activities is particularly troublesome. There is ample reason to grant Oil and Gas
Petitioners' requests for relief, and the RRC urges the Court to grant this relief.
II. EPA’s Definition of “Common Plan” Does Not Make Sense in an QOil

and Gas Context Because Qil and Gas Site Preparation Activities Are
Different from Commercial/Residential Construction Activities

Storm water permit requirements do not fit with oil and gas site preparation
activities. Congress recogniZed this when it exempted oil and gas activities of any
size from the ambit of the CWA. EPA, however, has failed to account for
differences between the oil and gas industry and the residential and commercial
construction industry. In particular, its vague and inconsistent deﬁ’nitions of
“common plan” and “final stabilization” will pull many small sites into the permit

requirement that Congress surely intended to exempt. The RRC commented on the



inappropriateness of the “common plan” definitions during the comment period for
the CGP and Fact Sheet. See OGR00144, 00147.° EPA failed to adequately
respond or deferred response on these comments. See OGR00378-79 (referring to
Response 96 for OGR00144 (Doc. ID 1009) and 00147 (Doc. ID 1007),
respectively); see also OGR00492 (deferring response to OGR 00144).

Oil and gas drilling site preparation is very different from construction of a
residential development, office building, or shopping mall. In Texas, oil and gas
operations are typically located in remote, non-urban areas. Selection of these
drilling sites is controlled by numerous factors not contemplated by EPA’s model
for civil construction. Surface and subsurface geology, RRC-imposed spacing
requirements to protect correlative rights, mineral law, legal contracts, and terms
and availability of oil and gas leases all factor into drilling site selection.

The mineral lease necessary to commence any exploration and production
operation is a key factor. The vast majority of drilling in Texas occurs under an oil
and gas lease. On private lands, these leases generally have short primary terms,
and the operator must commence drilling or risk forfeiting the lease. The primary
terms may be as long as two or three years, but many times are much shorter. A
primary term of one month is not unusual in some parts of Texas. Most

exploration projects take several years to acquire all of the necessary leases to drill.

> Cites to “OGR” are to the Separate Appendix of Oil and Gas Petitioners filed July 28, 2004.
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In many cases, only a few days or weeks remain in the lease terms prior to the drill
site being located and a drilling permit being issued from the RRC. But the due
diligence process for eligibilify under the EPA permit cannot effectively take place
until the drill site is located with reasonable accuracy and certainty. The EPA
permit eligibility requirements, therefore, and any nullification of self-
implementing processes the Court may be asked to grant—such as those urged on
the Court in the Brief submitted by NRDC—have a high potential to substantially
delay the commencement of many drilling operations. Such delays cause wells not
to be drilled and hamper development of the energy resource. All of this leads to
diminished economic activity.

In addition, after drilling the first exploratory well, additional wells may be
needed to develop and produce the reservoir and hold the lease(s). The continuous
drilling obligations in most private leases have a similar potential to result in lease
forfeiture if the delays and uncertainties associated with the EPA permitting and
eligibility process aré imposed on oil and gas acti%/ities. Any such forfeiture harms
all parties involved, including the operator (who loses potential revenue), the
mineral owner (who loses potential royalties), and the State (which loses all taxes
attributable to that production). And most importantly, the State and nation lose
the production of a valuable natural resource a;t a time when domestic production

should be encouraged to decrease our growing dependence on foreign oil. In
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contrast, most conventional residential and commercial construction projects have
a lengthy planning process where securing a storm water discharge permit does not
create undue delay or risk of forfeiture.

Each well site generally has a small amount of disturbed soil and is non-
contiguous with other sites due to the Commission’s spacing requirements. Lease
provisions, as well as Texas common law, generally require an oil and gas operator
to minimize its footprint on the land. Typically, within weeks of site preparation,
as much land as possible is reclaimed as nearly as possible to its original condition.
Unlike the construction industry, where the building or buildings themselves are
the ultimate goal, oil and gas operators only conduct low-intensity construction as
needed to facilitate their ultimate goal—drilling a well and producing oil and gas.

Under EPA’s broad definition of “common plan,” multiple, widely spaced
oil and gas sites are counted together as one, like a large construction site,
especially if there are interconnecting pipelines and roads. EPA’s definition of
“corhmon plan” bears no rational relationship to the reality of oil and gas
operations. The long, ribbon-like nature of pipelines and access roads typically
span many acres of otherwise undisturbed or agricultural land. The widely spaced
sites minimize run-off and have no parallel in the urban commercial and residential

construction analyzed by EPA in promulgating its rule. It is not scientifically valid



to extrapolate environmental impacts associated with urban commercial/residential
construction activities to oil and gas construction activities, as EPA has done.
III. The RRC Already Has Activity-Appropriate Controls in Place to

Address Potential Water Quality Impacts From Oil and Gas
Operations, Including Site Preparation Activities

EPA has offered no legitimate reason for the imposition of the additional
burdens on oil and gas operations. Requiring an additional permit and imposing
unnecessary paperwork requirements and inappropriate BMP requirements will not
offer added protection for the environment. Rather, the preventioh of
contaminating storm water pollution is addressed through the regulatory and
enforcement mechanisms already in place.

The RRC takes seriously its commitment to protect the State’s surface and
subsurface water from oil and gas activities. This emphasis on environmental
protection is nothing new. The RRC first promulgated Rule 20 in 1919—over 50
years before the EPA was founded. Rule 20 (now known as Rule 8, codified in 16
TEX. ADMIN. CODE § 3.8) then provided:

FRESH WATER TO BE PROTECTED - Fresh water, whether above

or below the surface, shall be protected from pollution, whether in
drilling or plugging.

See Railroad Commission’s Surface Waste Management Manual, Chapter II

(giving history of Rule 20) (Addendum B).® This environmental protection has

SAvailable online at www.rrc.state.tx.us/divisions/og/publications/Surface WasteManagement
Manual/chapter2.html
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been steadily expanded to ensure the quality of the waters (and land) that could be
potentially impacted by an oil and gas operator’s activity. The Commission’s
current rule defines “pollution of surface or subsurface water” broadly:
The alteration of the physical, thermal, chemical, or biological quality
of, or the contamination of, any surface or subsurface water in the
state that renders the water harmful, detrimental, or injurious to
humans, animal life, vegetation, or property, or to public health,

safety, or welfare, or impairs the usefulness or the public enjoyment
of the water for any lawful or reasonable purpose.

16 TEX. ADMIN. CODE § 3.8.

The RRC has used its expertise and many decades of experience in
regulating the oil and gas industry to carefully craft rules that ensure water quality
yet do not arbitrarily stifle economic growth. In contrast, in developing its
Deferral Rule and in adopting the CGP and Fact Sheet, EPA did not consider
whether or not storm water discharge from oil and gas operations constitute
sufficient threat to water quality to warrant pérmit requirements from a technical,
practical, and economic basis. Further, in the particular context of this proceeding,
the EPA refused to consider the many significant differences between traditional
residential and commercial construction, on the one hand, and oil and gas clearing
and grading, on the other hand, that render the terms “common plan” and “final

stabilization” impractical in the oil and gas context.
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1V. EPA’s Decision to Impose Requirements on Oil and Gas Activities
While Deferring Analysis of Those Requirements to the Future Was
Arbitrary and Capricious

EPA is required to consider significant aspects of the problem before it,
articulate a rational connection between the facts and the choice made, and give a
reasoned response to significant comments. See Motor Vehicle Mfr’s Ass’'n v State
Farm Mut. Auto. Ins. Co., 463 U.S. 41, 43 (1983). But in the CGP and Fact Sheet,
EPA imposed requirements today on an estimated 30,000 oil and gas sites per year
while deferring until later analysis of a significant aspect of the problem, as
follows:

During the two-year postponement of this deadline, EPA plans to
gather information about the area of land disturbed during
construction of oil and gas exploration and production facilities. In
evaluating the impact of this action, the Agency will work with States,
industry, and other entities to gather and evaluate data on the
development and use of appropriate best management practices for the
oil and gas industry . . . The EPA will use the additional data and
analysis produced during the two-year period to determine the
appropriate NPDES requirements, if any, for small construction of oil
and gas exploration and production facilities.”

By imposing current requirements while deferring necessary analysis, EPA
failed to consider the significant differences between oil and gas activities and
conventional, residential and commercial construction activities, which was a very

important aspect of the problem before it. Moreover, by deferring response on

7 68 Fed. Reg. at 11327-28 (March 10, 2003); see also 67 Fed. Reg. 78116, 78118 (December
20, 2002) (recognizing that 30,000 oil and gas sites may be affected).
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numerous comments to the two-year period before March 10. 2005, EPA failed to
respond to significant comments submitted to it, including the comments of the
Railroad Commission. See, e.g., OGR00492 (RTC14-15) (deferring response to
OGRO00144). EPA thereby failed to articulate a rational connection between the
reality of oil and gas operations and the definitions and requirements imposed, and
its failure to do these things renders its actions arbitrary and capricious. See State
Farm, 463 U.S. at 43.
CONCLUSION

For the reasons set out in this Amicus Brief, the RRC supports the relief
requested in the Oil and Gas Petitioners’ Brief, that this Court: (1) find EPA’s
definitions of “common plan” and “final stabilization” contained in its
Construction General Permit (“CGP”) and Fact Sheet unconstitutional and/or
arbitrary and capricious, remand those definitions for further consideration, and
enjoin the EPA from applying those definitions to require permits for oil and gas
activities until an appropriate modification of the CGP and Fact Sheet has taken
place; (2) find the EPA’s Storm Water Pollution Prevention Plan (“SWPPP”), best
management practices, inspection and recordkeeping requirements arbitrary and
capricious in the context of the oil and gas industry, remand those requirements to

the EPA for further consideration, and enjoin the EPA from enforcing those
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requirements against oil and gas construction activities covered by the CGP until
~an appropﬁate modification of the CGP and Fact Sheet has taken place.
Respectfully submitted,
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Oil and Gas Division
Surface Waste Management Manual

CHAPTER li- STATEWIDE RULE 8 HISTORY

The Oil and Gas Division's Rule 8, Water Protection, had.its origins in Rule 20 which became effective in 1919.
Rule 20 then read as follows: . :

FRESH WATER TO BE PROTECTED - Fresh water, whether above or below the surface, shall be
protected from pollution, whether in drilling or plugging.

In 1933, the Commission amended Rule 20 to state that fresh water was also to be protected from pollution

. when disposing of produced salt water. During the 1964 revision of the Statewide Rules, Rule 20 and Rule 55
 (a regulation on exploratory wells which became effective March 1956) were combined in Rule 8.

Subsequently, the Commission amended Rule 8 to include the no-pit order (January 1969), regulations on
preventing pollution from offshore faciliies (May 1969), regulations on hauling salt water (January 1977), and
regulations allowing administrative approval of applications for permits for impervious collecting pits (October
1980). v

On March 5, 1984, the Commission adopted amendments to Rule 8 which became effective May 1, 1984.
Almost all previously permitted pits had to be repermitted under new, more stringent standards. For the first
time, Rule 8 applied new permit regulations to several types of pits and disposal methods. In addition, Rule 8
included three new subsections covering definitions, record keeping, and penalties. The amendments retained

the salt water hauler regulations and offshore pollution prevention regulations without change. Also, the rule

retained the heart of the provisions that were old Rules 20 and 55.

Perhaps the most important concept of the 1984 revision was that the rule itself or a permit must expressly
authorize waste handling techniques. For example, reserve pits and basic sediment pits do not have to be
permitted provided they are operated under conditions specified in the rule. However, an operator must seek a
permit for an emergency saltwater storage pit, and the rule sets out the procedures for obtaining that permit.

Since 1984, the Commission amended Rule 8 to clarify the requirements for giving notice of a permit

-application (March 1986), to specify the waste-generating activities to which the rule applies (January 1987), to

allow for staggered renewal of salt water hauler permits (January 1987), to adopt by reference the
Memorandum of Understanding between the Railroad Commission of Texas, the Texas Water Commission,
and the Texas Department of Health conceming the division of jurisdiction among the agencies (December
1987), to expand waste hauler requirements (January 1992), to adopt requirements relating to pollution control
and oil and gas waste haulers (March 1996), and to include provisions to implement the portions of the Texas
Coastal Management Program applicable to actions governed under Rule 8 (effective January 1997).

Table of Contents Home Page

- Eavironmental Protection Home Page

| Site Map | Home | Webmaster |

hitp:/fwww.rrc state.tx.us/divisions/og/publications/Surface WasteManagementManual/chapter2....  06/08/2004
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03-3280, 03-3281, 03-3282, 03-3283 and 03-3865

IN THE UNITED STATES COURT OF APPEALS
FOR THE SEVENTH CIRCUIT

WISCONSIN BUILDERS ASSOCIATION,
ASSOCIATED GENERAL CONTRACTORS
OF AMERICA, et al.,

Petitioners,

VS.
ENVIRONMENTAL PROTECTION AGENCY
Respondent
and
THE STATE OF NEW YORK and the

NEW YORKSTATE DEPARTMENT
OF ENVIRONMENTAL CONSERVATION
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On Petition for Review
of an Order of the
Environmental Protection Agency

No. 02-OW-55

AMICUS BRIEF OF THE STATE OF LOUISIANA, BY AND
THROUGH ITS DEPARTMENT OF NATURAL RESOURCES

In Support of the Oil and Gas Petitioners’ Request to Remand
Certain Definitions and Other Requirements in the Construction General Permit
And Fact Sheet Applicable to Oil and Gas Operations

Isaac Jackson, Jr.

Assistant Attorney General
Lands & Natural Resources Section/Civil Division

P.O. Box 94005

Baton Rouge, LA 70804-9005
Telephone: (225) 326-6085
Facsimile: (225) 326-6099
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IDENTITY, INTEREST AND AUTHORITY OF AMICUS CURIAE

The State of Louisiana, by and through its Department of Natural Resources
(“DNR”), through undersigned counsel,’ submits this Brief as amicus curiae in
support of the Oil and Gas Petitioners’ request that this Court (1) remand the
Construction General Permit (“CGP”) for further consideration of the definitions
of “common plan” and “final stabilization” and (2) enjoin the Environmental
Protection Agency (“EPA”) from enforcing those terms against oil and gas
operators covered by the CGP until néw definitions are fully implemented, and (3)
remand the Storm Water Pollution Prevention Plan (“SWPPP”), best management
practices, inspection and record keeping requirements to the EPA, and enjoin the
EPA from enforcing those requirements against oil and gas construction activities
covered by the permit until appropriate modification of the CGP and Fact Sheet

has taken place.

DNR is one of the twenty departments in the Executive Branch of state
government. It was created in 1976 by La. R.S. 36:351. The department is

composed of the offices of the Secretary, Coastal Restoration and Management,

! In Louisiana, where it is necessary for the assertion or protection of any right or interest of the
state, the attorney general is authorized to institute, prosecute, or intervene in any civil action or
proceeding. La. Const. Art IV, §8.
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Conservation, Management and Finance, and Mineral Resources. On behalf of the
state, DNR exercises complex and various regulatory and permitting functions
through the offices of Conservation and Coastal Restoration and Management. The
department serves as one of state government's major revenue-generating agencies
by way of oil and gas bonuses, rentals, and royalties. As stated on the homepage

of Department’s website, http://www.dnr.state.la.us/mission.ssi, the very mission

of DNR is to preserve and enhance the nonrenewable natural resources of the state,
consisting of land, water, oil, gas, and other minerals, through conservation,
regulation, and management/exploitation, to ensure that the state of Louisiana

realizes appropriate economic benefit from its asset base.

Among other duties, powers and authority given to DNR’s Office of
Conservation, the commissioner is empowered “to prevent the pollution of fresh
water supplies by oil, gas, or salt water” and “to prevent wells from being drilled,
operated, and produced in a manner to cause injury to neighboring leases or
property.” R.S. 30:4(C) (1); R.S. 30:4(C)(3). In Louisiana, no well, and indeed
even no test well may be drilled in search of minerals without first obtaining a
permit from the commissioner. R.S. 30:28(A). And as to each permit given, the
commissioner is tasked with promulgating rules, regulations and orders necessary

to require certification of water quality by the operator for surface water used in

-




conjunction with oil and gas drilling operations before drilling begins which ensure

ground water aquifer safety. R.S. 30:28(G).

Because the oil and gas industry is so important to the state’s economy,
where possible the department strives to facilitate an excellent working
relationship with industry, with a strong emphasis on reaching mutual goals. The
State of Louisiana and DNR have a substantial interest aligned with that of the
State’s oil and gas industry in the EPA rule under review. And this interest is
unmistakable. From a brief review of DNR published materials, excluding federal
outer continental shelf (“OCS”) production, Louisiana ranks fourth among all
states in natural gas production, fourth in crude oil production and eighth in total
energy production.’ When Louisiana federal OCS production is added in,
Louisiana ranks second in natural gas production, first in crude oil production and
second in total energy production.’ Excluding OCS, in 2003 Louisiana produced
approximately 89 million barrels of oil,* and 1.3 Trillion Cubic Feet of gas.” And
when Louisiana OCS production is added, those figures rise to approximately 619

million barrels of oil and 5 Trillion Cubic Feet of gas.’

? Louisiana Energy Facts Annual-2003, Louisiana Department of Natural Resources, Technology

Assessment Division, Jan 14, 2004, p. E-8.

> Id.

*Id. at p. 7.

Id. at 18.

% Online Energy Database, La. Dept. of Natural Resources - Technology Assessment Division,
-3-




Moreover, Louisiana currently ranks third in per capita energy consumption,
third in natural gas consumption, fifth in petroleum consumption and eighth in total
energy consumption.” In Louisiana approximately 43,800 people are employed in
oil and gas production, with 10,500 of them in petroleum refining; 2,300 in oil &
gas pipeline activities; and 25,400 in the petrochemical industry.® Thus it is clear
that the oil and gas industry not only provides the energy support for Louisiana’s
economy, it also contributes both jobs and revenue.

In the 12 months ending in March 2004, drilling is up 20.0% in Louisiana at
91 operating rigs (excluding OCS) and up 20.6% in the United States at 1135
operating rigs.” In the 6 months ending in March 2004, drilling is up 21.6% in
Louisiana (excluding OCS) and up 3.8% in United States.'°

Louisiana, through the facilities in the state, moves 34% of the nation’s
natural gas supply and 29% of the nation’s crude oil supply, and the volume of
crude oil & natural gas flowing through Louisiana represents over $150 billion in
annual energy sales."’

In 2003 Louisiana issued 1264 drilling permits,' and as of June of 2004, the

www.dnr.state.la.us/TAD

7 Louisiana Energy Facts Annual-2003, supra, p. E-8.
SId. at p. 49.

? Online Energy Database, supra.

e

! Louisiana Energy Facts Annual-2003, supra, p. E-18.
2 1d. at p. 32.
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last month for which current figures are available, Louisiana has issued 825
permits this year alone.”” Excluding the OCS, in 2003 Louisiana had 20,006 oil

roducing wells' and 12,661 gas producing wells."
P g

These figures emphasize the importance of the oil and gas industry to
Louisiana. The EPA’s vague and overbroad definitions of “common plan” and
“final stabilization” will undoubtedly cause great concern and confusion regarding
whether existing and future oil and gas activities meet the EPA’s threshold acreage
requirement for coverage by storm water permits. In order to avoid the substantial
penalties that could be imposed if found to be not in compliance, it is likely that
Louisiana’s oil and gas operators would incur the enormous expense and delay of -
complying with the EPA’s permitting requirements, even though all of Louisiana’s
wells are already subject to fully adequate sfate permitting requirements. The
inevitable results would be a chilling effect on Louisiana’s economy and on the

development of the state’s energy resources.

1 Onlme Energy Database, supra.

' { ouisiana Energy Facts Annual-2003, supra p. 35.
P 1d. at 37.
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SUMMARY OF THE ARGUMENT and ARGUMENT
The State has reviewed the Oil and Gas Petitioners’ Brief. Louisiana has a
strong vested interest in the Environmental Protection Agency’s Storm Water
Permitting Program because it will hinder natural resource development and
unnecessarily require additional permits in an area where adequate state regulatory
and enforcement mechanisms are already in place. Thus the state supports the

arguments set forth in parts I through III of the Oil and Gas Petitioners’ brief .

CONCLUSION

For the reasons set out herein and in the Qil and Gas Petitioner’s brief, the
State of Louisiana, by and through its Department of Natural Resources, as amicus
curiae, advises the Court of its support of Petitioners’ request that this Honorable
Court (1) find EPA’s definitions of “common plan” and “final stabilization”
unlawful and/or arbitrary and capricious, remand those definitions for further
consideration, and enjoin the EPA from applying those definitions to require a
permit for oil and gas activities until an appropriate modification of the CGP and
Fact Sheet has taken place; (2) find the SWPPP, best management practices,
inspection and recordkeeping requirements arbitrary and capricious in the context

of the oil and gas industry, remand those requirements to the EPA for further
-6-




consideration, and enjoin the EPA from enforcing those requirements against oil
and gas construction activities covered by the CGP until an appropriate

modification of the CGP and Fact Sheet has taken place.

Respectfully Submitted,

CHARLES C. FOTI
ATTORNEY GENERAL

STATE OF LOUISIAN

BY: W

Isaac Jackson, Jr. fl a. No. 19632)
Assistant Attornéy Gefigfal

Civil Division/Lands & Natural Resources
Post Office Box 94005

Baton Rouge, Louisiana 70804-9005

TEL.: (225) 326-6085
FAX.: (225) 326-6099

Attorney for Amicus, the State of Louisiana,
Department of Natural Resources
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The Construction Petitioners are National Association of Homebuilders, Wisconsin
Homebuilders Association and The Associated General Contractors of America.

The Environmental Petitioner is National Resources Defense Counsel.
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Respondent is the United States Environmental Protection Agency.
Amicus Curiae is the Oklahoma Corporation Commission.

Amicus Curiae is the Texas Railroad Commission.
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Counsel for Oil and Gas Industry Petitioners: Janet L. McQuaid and Marcy Hogan Greer of
Fulbright & Jaworski L.L.P., Austin, Texas, and L. Poe Leggette, of Fulbright &
Jaworski L.L. P., Washington, D.C.
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Association: Ellen B. Steen, R. Timothy McCrum, of Crowell & Moring, LLP, 1001
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Counsel for Intervenors: Philip Bein, Assistant Attorney General, The Capitol, Albany, New
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Counsel for Amicus Curiae: Michael L. Decker, Deputy General Counsel for Oil and Gas
Conservation Division, Oklahoma Corporation Commission

Counsel for Amicus Curiae: Davis W. Cooney, Jr. and Lindil Fowler, Counsel for the Texas
Railroad Commission, Austin, Texas.
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STATEMENT OF AMICUS CURIAE, INTEREST IN THE CASE, AND
SOURCE OF ITS AUTHORITY TO FILE

Pursuant to the Oklahoma Environmental Quality Act (OEQA), the Oklahoma
Corporation Commission (OCC) is the lead environmental agency in the regulation of the oil and

> are required

gas industry in the State of Oklahoma.! Other Oklahoma environmental agencies
by statute to cooperate with the OCC’s oversight and management of the environmental aspects
of oil and gas exploration and production.’” The United States Environmental Protection Agency
(EPA) retains jurisdiction in Oklahoma over some Clean Water Act (CWA)* programs impacting
the oil and gas industry.”> Correspondingly, for other CWA programs, the OCC is the lead
agency for implementation and enforcement of Oklahoma’s water quality standards as they
impact the oil and gas exploration and production industry.® In Oklahoma, under provisions of
the Safe Drinking Water Act (SDWA)’, the OCC shares primacy with the ODEQ over the state’s
.underground injection control (UIC) program.®

The OCC has a substantial interest in the EPA’s Construction General Permit (CGP) and

Fact Sheet that the Court is reviewing. Currently, Oklahioma is the third largest natural gas

producing state (by volume) in the United States. The state has experienced a significant

" OKLA. STAT. tit. 17, § 52 (2001), OKLA. STAT. tit. 27A, § 1-3-101 (2001) and OKLA. STAT. tit. 52,
§ 139 (2001).

%Oklahoma Department of Environmental Quality (ODEQ), Oklahoma Water Resources Board, Oklahoma
Conservation Commission, Department of Agriculture, Department of Wildlife Conservation, and
Department of Mines.

> OKLA. STAT. tit. 52, § 142 (2001).

#33U.S.C. § 1251 (2004).

® OKLA. STAT. tit. 17, § 52(A)(4) (2001), OKLA. STAT. tit. 27A, § 1-3-101(E)(4) (2001), and OKLA.
STAT. tit. 52, § 139(B)(4) (2001).

S OKLA. STAT. tit. 17, § 52 (2001), OKLA. STAT. tit. 27A, § 1-3-101 (2001), OKLA. STAT. tit. 27A,
§§1-1-201, 1-1-202, 1-1-203, 1-2-101 (2001), OKLA. STAT. tit. 27A, § 2-6-101, 3-2-107 (2001), OKLA.
STAT. tit. 52, § 139 (2001); and OKLA. STAT. tit. 82, §§ 1020.16 and 1085.30 (2001).

742 U.S.C. § 300h (2004).

¥ OKLA. STAT. tit. 17, § 52 (2001), OKLA. STAT. tit. 27A, § 1-3-101(E)(1)(f) (2001), and OKLA.
STAT. tit. 52, § 139(B)(1)(f) (2001).



increase in drilling activity since July 1, 2002. In FY 2003, the OCC processed 4,765 intents to
drill, which was an increase of 876 from FY 2002. Through the end of the third quarter of FY
2004, the OCC has processed 3,795 intents to drill. The OCC accepted 4,326 well completion
reports during FY 2003 compared to 4,019 completion reports filed through the end of the third
quarter FY 2004. This amounts to 642 more well completions as compared to the same time in
2003. The OCC’s UIC Department issued 264 permit orders in FY 2003 compared to 489
permit orders issued by the end of the third quarter of FY 2004. The CGP and Fact Sheet,
applied by means of the Deferral Rule,” will impact many of the wells that are subject to these
permits.

The OCC has a singular role in the regulation of the oil and gas industry in Oklahoma.
Aé discussed above, the OCC has been delegated exclusive authority by the Oklahoma
Legislature under the OEQA to regulate the oil and gas industry’s environmental compliance
regarding exploration and production sites and pipelines outside of the confines of refineries and
processing facilities.'® The OCC’s sister environmental agency in Oklahoma, the ODEQ,
received delegation from EPA in 1996 for a large part of the National Pollutant Discharge
Elimination System (NPDES) permitting program, including much of the point source permitting
authority and construction site stormwater permitting other than agriculture and oil and gas

related activities.'!

’ EPA’s final rule requiring “small oil and gas construction activities” to obtain a stormwater discharge
permit by March 10, 2005. 68 Fed. Reg. 11325-11330 (March 10, 2003) codified at 40 CFR. §
122.26(e)(8)(2004). In a related proceeding pending in the Fifth Circuit (Texas Independent Producers &
Royalty Owners Association, et al. v. E.P.A., No. 03-60506 (5" Cir., filed June 9, 2003)) Petitioners are
challenging the Deferral Rule, contending that the rule exceeds the EPA’s statutory authority. OCC has.
filed an Amicus brief in that matter in support of the Petitioners there.

19 See Footnote 1, OKLA. STAT. tit. 17, § 52 (2001) supra.

' 61 Fed. Reg. 65047-65052 (December 10, 1996). In the 2004 session of the Oklahoma Legislature,

measures were enacted to position the Oklahoma Department of Agriculture, Food, and Forestry to seek

primacy from EPA for NPDES permitting programs impacting the agricultural industry. See S.B. 1204,

49 Leg., 2™ Sess. (Okla 2004).



The OCC represents the interest of the State of Oklahoma in the implementation of this
CWA program as it impacts the agency’s area of jurisdiction; therefore, it is authorized to submit
this brief in furtherance of that power as a representative of the State. In the course of exercising
its regulatory responsibilities, the OCC has been authorized to maintain independent counsel
separate from the state’s Attorney General.”> The OCC’s powers delegated by the Oklahoma
Legislature pursuant to the Conservation Act of 1933" to regulate oil and gas conservation in
Oklahoma are a legitimate exercise of the state’s police power, which have been upheld by the
U.S. Supreme Court."

SUMMARY OF THE ARGUMENT

The OCC submits this amicus brief to emphasize the importance of the oil and gas
exploration and production industry to Oklahoma and to provide the Court with its views and
concerns about the implications that the EPA CGP and Fact Sheet under review may have on the
Oklahoma economy as a result of its impact on the oil and gas industry in the state.

The OCC asserts that because of the nebulous definitions for “common plan of
development” (or “common plan”) and “final stabilization” incorporated by reference into the
Deferral Rule from EPA’s CGP and Fact Sheet, it would be impossible for any oil and gas
operator to have notice of what conduct at a wellsite is permitted or prohibited. The OCC asserts
that the definitions of “common plan of development” and “final stabilization,” as well as EPA’s

Storm Water Pollution Prevention Plan (SWPPP) and related control, inspection and

"2 OKLA. STAT. tit. 74, §§ 18b & 18¢c (2001), and State ex rel. Howard v. Corporation Commission, 1980
OK. 96 (1980), 614 P.2d 45 (Okla. 1980).

"» OKLA. STAT. tit. 52, § 86.1 {2001).

' See Cities Service Gas Co. v. Peerless Oil and Gas Co., 340 U.S. 179, 95 L. Ed. 190, 71 S. Ct. 215
(1950), same case, 220 P.2d 279 (Okla. 1950).
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recordkeeping requirements, fail to recognize the realities of the oil and gas exploration and
production industry.'’

If the decision in the Fifth Circuit case affirms the statutory authority of EPA to require
NPDES permits for uncontaminated discharges for oil and gas clearing and grading activities
that. do not impact water quality, it will be incumbent upon EPA to modify its definitions of
“common plan of development” and “final stabilization™ to accurately reflect the realities of oil
and gas operations so that operators will have a fair opportunity to know what conduct is
prohibited. The SWPPP and related inspection and recordkeeping requirements should be
amended to have a rational relationship to the realities of 0il and gas exploration and production
activities.

The OCC has not briefed the legal issues with respect to EPA’s definition of the terms in
question and the imposition of the paperwork requirements. The OCC defers to the Petitioners’
and Intervenors’ Joint Brief on those questions, which it supports. The OCC desires, however, to
make the Court aware of OCC’s particular experience with oil and gas environmental

regulations, including the results of extensive water quality testing which indicate a lack of

* impact on the environment by oil and gas exploration and production activities. This shows that

prudent control measures already in use by the oil and gas industry are protective of the
environment. In the event EPA is required to reconsider the particular requirements of the CGP
and Fact Sheet at issue with respect to oil and gas activities, it should do so in the context of the
effectiveness of the protections provided by Oklahoma operators and the lack of any real water

quality impact.

' In the Fifth Circuit case, OCC fundamentally disputes the interpretation taken by the EPA that would
require a permit in the first instance for stormwater discharges from all oil and gas site preparation
activity, even in the absence of contamination in the discharge.

4



ARGUMENT

L The State of Oklahoma and Oklahoma Corporation Commission have a
strong public rights interest in the requirements of the CGP because of
the importance of the oil and gas industry to the state.

The oil and gas industry is an integral part of the Oklahoma economy. Oklahoma ranks
sixth in crude oil production and third in natural gas production out of the thirty (30) oil and gas
producing states. The oil and gas industry contributes both revenue and jobs for the state of
Oklahoma. At the end of 2003, Oklahoma employed approximately 31,000 people in the oil and
gas industry according to the Oklahoma Employment Securities Commission. The industry in
2003 contributed in excess of $2.7 billion dollars in state gross production taxes, which
represents approximately 7.6% of the entire state revenue. Natural gas production from the state
in 2003 was 1.566 Tcf. Oklahoma has sustained a significant increase in drilling activity since
July 1, 2002. Permits to drill issued during 2003 increased to the highest number since 1988.
During 2003, the OCC issued 5,119 permits as compared to 4,099 in 2002, an increase of almost
25%.

EPA’s stormwater permit Deferral Rule, and the excessively broad application of the rule
as contemplated by the CGP definitions, pose a serious threat to the oil and gas industry in
Oklahoma. EPA has severely underestimated the economic impact of its actions. EPA’s
analysis of potential economic cost of $1,206 to $8,709 per site to comply with best management
practices (BMPs) at a small residential and commercial construction site'® fails to address the
severe economic losses from delay and lost oil and gas production. Such factors will ensue from
the mandate for a permit for uncontaminated discharges from even small oil and gas production

sites which might be required to have a permit under EPA’s broad definition of “common plan.”

' 67 Fed. Reg. 79828-79829 (December 30, 2002).



The economic burden of EPA’s permit requirement placed on mature production will certainly
delay, and often prevent, the drilling of wells in Oklahoma.'” The procedural burden of the

SWPPP and related requirements mandating compliance with federal laws such as the

-Endangered Species Act (ESA) and, possibly in the future, National Historic Preservation Act

(NHPA), will unquestionably delay and, perhaps, prevent the drilling of new wells. The OCC
contends that the resulting impact on Oklahoma will be serious, while the resulting benefit to the
environment will be non-existent or, at best, minimal. This is largely because the CGP and
related requirements were designed for traditional residential and commercial construction
projects and make little or no sense for an oil and gas operation.

In the instant proceeding, one Petitioner, the Natural Resources Defense Council
(NRDC), filed a brief challenging the EPA’s CGP on the grounds that it allegedly fails to
adequately establish public participation procedures prior to the issuance of a stormwater
permit.'® The NRDC contends that the present form of the EPA’s CGP fails to abide by
provisions of the CWA'®, which mandate an opportunity for a hearing before an NPDES permit
can be issued.”* By implication, it must be assumed that the NRDC contends the CWA requires
a pre-permit hearing on each NPDES permit application. In response, the OCC states that if this

Court adopts such an interpretation of the CWA, the same negative consequences of delay or

'7 A 1999 study of the general economic impact of federal environmental regulations on Oklahoma oil
and gas operators indicated that such requirements increased the cost of business in Osage County,
Oklahoma, where the EPA directly administers environmental programs. See “The Osage Environmental
Audit,” Conducted by StateSource L.L.C., for The Oklahoma Commission for Marginally Producing Oil
and Gas Wells www.marginalwells.com/MWC/surveys_reports.htm., (April 29, 1999). The audit found,
“[t]his survey indicates that Osage County oil producers spend an average of $9 million per year to
comply with environmental regulations. . .. Additionally, while less than 1% of Osage County producers
paid fines for failing to comply with environmental regulations [in 1998], they spent an amazing 15-25%
of their revenue on regulatory compliance.” Id. at 4. This study focused on federal environmental
requirements other than stormwater permits (secondary spill containment, underground injection control,
tank and pit netting, brine and oil leak prevention).

'8 Brief of Petitioner, Natural Resources Defense Council, Inc., at 38-42 (July 28, 2004).

1° 33 U.S.C. 1342(a)(1) (2004). '

% Brief of Petitioner, NRDC, at 40-42.



complete prohibition of drilling activity in Oklahoma described above would occur. Moreover,
as addressed in the Fifth Circuit proceedings, the OCC contends that an NPDES construction
permit covering uncontaminated stormwater discharges from oil and gas exploration sites is not
necessary. Certainly, the NRDC’s concept of pre-issuance public hearings in all cases of CGP
coverage Notices of Intent (NOIs), if applied to all oil and gas sites regardless of the status of
contaminated or uncontaminated discharges, would constitute a totally unreasonable and

unworkable interpretation of the CWA, which this Court should reject.

II. The State of Oklahoma through the Oklahoma Corporation
Commission’s regulatory authority adequately controls potential water
quality impacts from oil and gas exploration and production activities
by the use of controls appropriate to the nature of these activities.

The OCC is the lead state agency for the enforcement of state water quality standards
affecting primary field operations at oil and gas sites. It has a well-informed perspective on both
the realities of oil and gas production and on the impact of wellsite construction, operation and
maintenance on surface waters in the stafe. The OCC has used this information in adopting
substantive rules requiring containment of pollutants during all phases of oil and gas exploration
and development. These rules are designed for oil and gas sites, not simply adopted from some
dissimilar construction activity, as the CGP and Fact Sheet do. This approach is consistent with
the need to protect all environmental media, including surface water. The OCC’s regulations,
which prohibit all pollution to both surface and subsurface waters, adequately protect the state’s
water resources. There is no need for an additional overlay of federal regulations based on an
inappropriate model, as would be imposed by EPA’s permit requirement for all oil and gas
construction sites. EPA, however, simply presumes that all construction of wellsites causes a

discharge of a pollutant to waters of the United States that impacts water quality, and further




presumes that practices that may be well-suited for other types of construction are equally well
suited for oil and gas operations.

EPA currently requires all well operators disturbing five (5) or more acres, or which are
part of a “common plan” that does so, to have coverage under the general permit, and all
operators disturbing one-to-five acres, or which are part of a “common plan” that does so, to
have permit coverage by March 2005.2 EPA’s factual basis for this conclusive presumption is a
problem. Studies conducted by OCC in cooperation with other state agencies and other states
show that EPA’s conclusive presumption lacks a reasonable basis in Oklahoma.

By ignoring the very real differences between oil and gas construction and other types of
construction activities, EPA’s distinction between a wellsite under construction and a completed
wellsite is not only inconsistent with its statutory authority, but is contrary to the realities of oil
and gas construction. The CGP and the Fact Sheet attempt to impose unrealistic and unnecessary
definitions, control, and paperwork on oil and gas operators.

Oklahoma’s system of sediment control at oil and gas exploration and production sites is
more than adequate to protect the waters of the state and does so in an effective manner that,
unlike the CGP and Fact Sheet, adequately considers the unique nature of oil and gas activity.
The OCC possesses a wide array of statutory authority available to enforce environmental
quality in the oil and gas industry. The OCC has comprehensive pollution abatement rules in the
Oklahoma Administrative Code.”> These regulations contain a general ban on pollution” and

specifically address surface discharge of fluids™ and the discharge of deleterious substances.?’

' 40 C.F.R. § 122.26(e)(8) (2004).

* OKLA. ADMIN. CODE §165:10 (2004), Oil and Gas Conservation Rules, Subchapter 7, Pollution
Abatement.

? OKLA. ADMIN. CODE §165:10-7-5 (2004) bans pollution and requires persomnel involved in the oil
and gas industry to conduct their operations in such a way as to not cause pollution.

# OKLA. ADMIN. CODE §165:10-7-17 (2004) regulates the discharge of hydrostatic test water,
stormwater, and produced water.



OCC also has authority to enact special field rules to protect fresh water.® Other provisions deal
with the prevention of pollution through rules regulating the construction and maintenance of oil
and gas facilities.”’

The OCC is authorized to enforce the state water quality standards established by the
Oklahoma Water Resources Board (OWRB).?® The enactment of Senate Bill 549%° during the
1999 legislative session required use of the rulemaking process by each Oklahoma
environmental agency for development and/or modification of certain CWA requirements
includjné, the list of impaired waters (CWA § 303(d)), maintenance of the federally required
water quality assessment (CWA § 305(b) report), nonpoint source state assessment (CWA § 319
report), and development of the continued planning document.®® The act also established
requirements for each of Oklahoma’s “groundwater protection agencies” to develop and adopt by

July 1, 2001, a “Water Quality Standards Implementation Plan.” The OCC’s Qil and Gas

* OKLA. ADMIN. CODE §165:10-7-18 (2004), prohibition of discharge of deleterious substances into
surface waters without permission from the OCC or unless authorized by an NPDES permit.

% OKLA. ADMIN. CODE §165:10-7-6 (2004) provides that the OCC has the authority to establish
special field rules by request of a municipality in order to “preserve fresh water and fresh water supplies.”
%’ See OKLA. ADMIN. CODE §165:10-3-3 (2004), Surface and production casing, OKLA. ADMIN.
CODE §165:10-3-4 (2004), Casing, cementing, wellhead equipment, and cementing reports, OKLA
ADMIN. CODE §165:10-3-5 (2004) Underground storage, OKLA ADMIN. CODE §165:10-3-10 (2004)
Fracturing and acidizing, OKLA. ADMIN. CODE §165:10-3-11 (2004) Swabbing and bailing, OKLA.
ADMIN. CODE §165:10-3-12 (2004) Leakage prevention in producing oil and gas wells, OKLA.
ADMIN. CODE §165:10-3-13 (2004) Water pollution prevention in tanks; protection of migratory birds,
OKLA. ADMIN. CODE §165:10-3-15 (2004) Venting and flaring, OKLA. ADMIN. CODE §165:10-3-
16 (2003) Operation in hydrogen sulfide areas, OKLA. ADMIN. CODE §165:10-3-17 (2003), Well site
and surface facilities, OKLA. ADMIN. CODE §165:10-3-29 (2004) Oil Storage, OKLA. ADMIN. CODE
§165:10-3-38 (2004) Testing of multiply completed wells, OKLA. ADMIN. CODE §165:10-3-39 (2004)
Commingling of production, OKLA. ADMIN. CODE §165:10-3-40 (2004) Production of brine, OKLA.
ADMIN. CODE §165:10-5-2 (2004) Approval of enhanced recovery injection wells or disposal wells,
OKLA. ADMIN. CODE §165:10-11-3 (2004) Duty to plug and abandon.

2 See Footnote 6, supra. and OKLA. ADMIN. CODE §165:10-7-4 (2004).

 SB. 549 (1999) was effective November 1, 1999, and amended several parts of the Oklahoma
Environmental Quality Act, OKLA. STAT. tit. 274, §§ 1-1-201, 1-1-202, 1-1-203, 1-1-204, 1-2-

101, 1-3-101 and 1-4-101 (2001), and the Oklahoma Water Quality Standards, OKLA. STAT. tit.

82, §1085.30 (2001).

%0 See OKLA. STAT. tit. 27A, § 1-2-101(B) (2001).




Conservation Division (OGCD) timely accomplished this regulatory requirement within the
deadline.”!

The Oklahoma water quality standards address both surface water quality standards®? and
antidegradation requirements.> The surface water quality standards regulate oil and grease
pollution,"‘4 turbidity, color, taste, odor, and suspended and settleable solids in surface water.>

Since 1999, the OCC’s OGCD Pollution Abatement Department (PAD) has worked with
the Oklahoma Secretary of the Environment and other environmental agencies to test streams
previously listed on the CWA § 303(d) reports to determine present actual impacts on these
water bodies. This process is part of the requirement of S.B. 549 that the Oklahoma groundwater
protection agencies develop implementation standards for “total maximum daily load” (TMDL)
calculations affecting streams in the State, as required by the federal CWA.*®

During the period 1999-2003, the OCC’s PAD staff participated in extensive testing of

surface water bodies to determine the status of impairments relating to oil and gas exploration.

! See OKLA. STAT. tit. 27A, § 1-1-202 (B), (C) and (D) (2001). See Oklahoma Corporation
Commission Proceedings, Cause RM No. 200100005 (Effective July 1, 2001) and OKLA. ADMIN.
CODE §165:10-7-4 (2003). The OCC’s Water Quality Standards Implementation Plan can be found at
www.occ.state.ok.us/Divisions/OG/OG-Guardian/WOSIP_05¢.htm.

*2 OKLA. ADMIN. CODE §785:45-5-1 (2004).

> OKLA. ADMIN. CODE §785:45-3-1 (2004).

> OKLA. ADMIN. CODE §785:45-5-10(4) (2004) states that public and private water supplies shall be
free of oil and grease. OKLA. ADMIN. CODE §785:45-5-12(4) (2004) states that waters having a use of
+ fish and wildlife propagation shall be kept free of oil and grease to the extent that it could accumulate on
the bottom or be visible from the surface.

35 OKLA. ADMIN. CODE §785:45-5-19 (2004) sets out standards to ensure the aesthetic value of surface
water.

*¢ See OKLA. STAT. tit. 27A, § 1-1-202(B) (3)(f) (2001), and OKLA. STAT. tit. 27A, §1-1-201(15)
(2001). TMDL is defined by the statute to mean, “the sum of individual wasteload allocations (W.L.A)
for point sources, safety, reserves, and loads from nonpoint sources and natural backgrounds.” OKLA.
STAT. tit. 27A, § 1-1-201(8) (2001) defines “Point source” to be “any discernible, confined and
discrete conveyance or outlet including but not limited to any pipe, ditch, channel, tunnel,
conduit, well, discrete fissure container, rolling stock or vessel or other floating craft from which
pollutants are or may be discharged into waters of the state. The term “point source’ shall not include
agricultural stormwater runoff and return flows from irrigated agriculture.”
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and production activities. As a direct result of these tests, several bodies of water were removed
from the 303(d) lists after determining that they did not exceed state water quality standards.>’

The OCC, along with other state environmental agencies, has participated in the
Coordinated Watershed Restoration and Protection Strategy for Oklahoma’s Impaired Scenic
Rivers.?® This project, coordinated by the Oklahoma Secretary of the Environment, reviewed the
status of certain bodies of water designated as the state’s most scenic rivers under the Scenic
Rivers Act. A total of six streams and rivers -- Flint Creek, Illinois River, Barren Fork Creek,
Upper Mountain Fork River, Lee Creek and Little Lee Creek -- were surveyed or are being
monitored and tested to determine what impairments existed and the cause of the impairments.
A review of the OCC’s records and the results of the stream testing to date found no instances
where oil and gas operators had impacted these streams.*® Additional monitoring of these
streams by the State of Oklahoma and State of Arkansas is ongoing.

With respect to sediment control, a voluntary study was undertaken by the Interstate Oil
and Gas Compact Commission (IOGCC), through a grant from the federal Department of

Energy, to review stormwater incidents in certain states in the Mid-Continent Region, including

%7 An example of this process was the removal of Black Bear Creek in Pawnee County, Oklahoma, and
West Warren Creek in Noble County, Oklahoma from the 303(d) list. See OCC E-mail Correspondence
Re: Question from DEQ Staff About Black Bear Creek, February 12, 2004, Patricia Billingsley, Oil and
Gas Specialist, Oil and Gas Conservation Division, OCC, to Michael Decker, Deputy General Counsel,
Oil and Gas Conservation Division, OCC.

** Coordinated Watershed Restoration and Protection Strategy for Oklahoma’s Impaired Scenic Rivers,
Office of the Secretary of Environment (January 31, 2003).

* OKLA. STAT. tit. 82, § 1451-1471 (2001).

% Coordinated Watershed Restoration and Protection Strategy for Oklahoma’s Impaired Scenic Rivers,
Office of the Secretary of Environment (January 31, 2003) at 21. PAD is also participating in three 3
grant funded (33 U.S.C. § 1329 (h), CWA § 319(h)) watershed studies (Lake Wister watershed, Ft. Cobb
Lake watershed, Stillwater Creek watershed) to determine if the oil and gas activities in these watersheds
contribute to the turbidity problems in the waters. To date, no such oil and gas impacts have been found;
the turbidity/sediment impacts are attributed to other sources. ODEQ’s Ft. Cobb TMDL now underway is
planning to reduce loadings from these other sources, especially agricultural.
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Oklahoma.*’ The study, conducted from 2000 through 2002, showed that with respect to
clearing, grading and excavation (CGE) stormwater incidents, Oklahoma averaged only five
incidents per year, with more than 6,200 wells having been drilled in the state during that time
period.* Including recompletions, the number of permits/intents to drill averaged more than
4,300 per year over that period.** With regard to all four producing states covered by the study
(Kansas, New Mexico, Oklahoma and Texas), during the same period, only 23 CGE stormwater
incidents were reported, while 37,750 wells were drilled — corresponding to less than one
incident per 1,000 sites.** As these studies demonstrate, the number of oilfield incidents related
to stormwéter in Oklahoma (as well as aﬂ four states in the survey) is minimal, especially when

compared to the number of wells drilled and recompleted in the survey area.

III. The definitions of “common plan of development” and “final
stabilization,” as implemented by “Storm Water Pollution Prevention
Plan” requirements, fail to address the realities of oil and gas
exploration and production as regulated in the State of Oklahoma.

EPA’s NPDES stormwater CGP and Fact Sheet* create a perplexing dilemma for oil and
gas well operators. EPA seeks to regulate such entities using national standards for stormwater
run-off permitting based on a paradigm suitable for general commercial building construction
activities, but unsuitable for specialized industrial activities such as oil and gas exploration and
production or minerals extraction. The following briefly summarizes the crux of the problem

with the NPDES stormwater general permit definitions of “common plan of development” and

“ See “IOGCC NPDES Stormwater Discharge Working Group Report Stormwater Guidance and EPA
Identified Needs,” Interstate Oil and Gas Compact Commission (August 8, 2003).

“2 Id. at Appendix IL.

“Id. at 7-8.

“Id.

* See 68 Fed. Reg. 39087 (July 1, 2003).
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“final stabilization” *® which were applied to oil and gas sites for the first time by the Deferral
Rule*’ and 2003 Fact Sheet.

First, EPA Region VI’s general permit re-issuance notice of July 6, 1998, defined
“common plan of development™ to mean:

The “plan” in a common plan of development or sale is broadly defined as any

announcement or piece of documentation (including a sign, public notice or

hearing, sales pitch, advertisement, drawing, permit application, zoning request,

computer design, etc.) or physical demarcation (including boundary signs, lot

stakes, surveyor markings, etc.).*®

Second, EPA in its April 28, 2000 notice of final modifications to the CGP,
defined “final stabilization” to mean:

[Tlhat all soil disturbing activities at the site have been completed, and that a

uniform perennial vegetative cover with a density of 70% of the cover for

unpaved areas and areas not covered by permanent structures has been established

or equivalent permanent stabilization measures (such as the use of riprap, gabions,

or geotextiles) have been employed.*®

These definitions are not appropriate in the oil and gas industry, which proceeds on a per-
wellsite basis and which uses prudent stabilization practices that, while effective, often do not
necessarily meet the technical definition of “final stabilization.” The conundrum caused by these
definitions is that an oil and gas operator often camnot determine if its project exceeds the
acreage threshold requiring a permit.

The problem caused by these definitions is exacerbated by EPA’s requirements of the

SWPPP, which must be devised for each construction site and maintained at the site for

inspection purposes until “final stabilization™ is achieved. The site will be subject to inspection

% See 40 C.F.R. § 122.26 (b)(14)(x) (2004).

7 1d. § 122.26(e)(8).

% 63 Fed. Reg. 36490-36491, Reissuance of NPDES General Permits for Storm Water Discharges
Jrom Construction Activities in Region 6, United States EPA Region VI (July 6, 1998). See also Fact
Sheet at 6.

# 65 Fed. Reg. 25122-25144, Final Modification of the National Pollutant Discharge Elimination
System (NPDES) General Permit for Storm Water Discharges From Construction Activities (April
28, 2000).
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by “qualified personnel” once every seven (7) days and within twenty-four (24) hours of any
storm event greater than 0.25 inches (which is impossible to determine for large numbers of rural
oil and gas sites far from rain gauges with no personnel on location), or once a month after the
site is temporarily or finally stabilized. The permitted party must keep the SWPPP for a period of
three (3) years from the date of “final stabilization.”>

These CGP and Fact Sheet concepts of “corrﬁnon plan of development” and “final
stabilization,” as implemented in the context of SWPPP requﬁements, do not reflect the reality of

- oil and g.as exploration and production activities in Oklahoma.

Regarding the concept of “common plan of development,” oil and gas wells in Oklahoma
are permitted, drilled and operated in most regulatory contexts on a single wellsite basis. With
regard to the establishment of well drilling and spacing units under Okla. Stat., tit. 52, Section
87.1, the statute provides that once the spacing unit is established, “no more than one well shall
thereafter be produced from the common source of supply on any unit so established.” Section
87.1 authorizes the OCC to approve the drilling of increased density we;lls within a spacing unit
by subsequent agency order after notice and hearing.>? In the case of field-wide unitization, the
.OCC has the power by unitization order to supersede exploratory drilling units and approve a
field-wide unit plan. This typically identifies an injection and producing well pattern for
secondary or tertiary recovery purposes, but does not provide for selection of future drilling

sites.”

%063 Fed. Reg. 15622, 15632-15633, Final National Pollutant Discharge Elimination System (NPDES)
General Permit for Storm Water Discharges From Construction Activities (March 31, 1998).

1 OKLA. STAT., tit. 52, §87.1(c) (2001).

52 OKLA. STAT., tit. 52, § 87.1(d) (2001).

% OKLA. STAT., tit. 52, § 287.4 (2001).
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The OCC is not permitted under the statute to force pool drilling and spacing units on the

5% The forced pooling of a drilling and spacing unit

basis of a multiple well “drilling program.
occurs on a unit basis.>®> However, under the terms of the standard pooling order, the election to
pay a share of well costs and remain a working interest partner in the unit or receive a bonus and
royalty interest, is provided for the initial well in the unit. This is within the context of the
statutory prescription that only one unit well will be drilled unless subsequent increased density
drilling is authorized.®® The standard pooling order contains provisions for elections by unit
working interest partners in subsequent wells as they are proposed.

Regardless of the spacing or unitization matrix established by OCC order, the permitting
of any wells drilled in either type unit, however, is conducted on a single well basis.>’ Approval
of disposal and containment practices for exploration and production waste is made on a single
well basis.”® The regulation of wellsite conditions is provided on a single wellsite basis.® The
regulation of stormwater discharge from any diked areas of a production site must be approved
on the basis of a single wellsite permit.*°

Regardless of how a drilling program might be proposed to investors, the reality of the oil
and gas exploration and production industry is that decisions about well locations for on-going
development are not conducted as part of a “common plan of development,” as this phrase might

be understood in the general commercial construction industry where publicly-platted plans for

area construction typically are required. In the oil and gas exploration and production industry,

** Helmerich & Payne, Inc. v. Corporation Commission, 1975 OK. 23, 532 P.2d 419 (Okla. 1975).

5% Amoco Production Co. v. Corporation Commission, 1986 OK CIV APP. 16, 751 P.2d 203 (Okla. Ct.
App. 1986) and 1987 OK. CIV. APP. 80, 752 P.2d 835 (Okla. Ct. App. 1987) and SKZ, Inc. v. Petty, 1989
OK 150, 782 P.2d 939 (Okla. 1989).

% See Note 51 supra.

* OKLA. ADMIN. CODE §165: 10-3-1(2004) [Permit to drill well] and 10-5-2 (2004) [Approval of
enhanced recovery injection or disposal well}.

* OKLA. ADMIN. CODE §165: 10-3-1(f) (2004).

* OKLA. ADMIN. CODE §165: 10-3-17 (2004).

% OKLA. ADMIN. CODE §165: 10-7-17 (2004).
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selection of on-going drilling locgﬁons occurs as a result of subsurface seismic studies,
evaluation of well logs, well tests, production results, and surface damage negotiations. As
observed from the Oklahoma regulatory scheme, these decisions typically are made on a single
wellsite basis judging particular factors applicable to individual well proposals and are permitted
on a single well basis.

In addition, all payments made to production owners, investors, and royalty (land)
owners are based on what each well produces and sells and the percentage of
ownership/production rights each entity has in each well. - Payments of expenses owed are
similarly figured on a per-well percentage-owned-by-each basis. Because of Oklahoma’s legal
and economic per-well regulatory approach and economic basis, specific drilling, production,
facilities construction, pipeline sizing, emplacement and well comnections, and other
construction-related considerations within a lease, unit, or entire oil and/or gas field are made
individually for each well or production unit, and are not part of some master plan (or common
plan of development) for large numbers of wells or for the entire field.

Regarding the concept of “final stabilization,” Oklahoma’s Oil and Gas Conservation
rules make no distinction similar to that proposed by the CGP between regulation of stormwater
run-off, sedimentation control, and pollution prevention at the time of site preparation separate
from on-going well operations. The Oklahoma scheme regulates such activities at individual
wellsites in a seamless manner from the start of site preparation through point of spud, through
production, depletion, well plugging and abandonment, and site restoration.

The OCC has established a regulatory network by which oil and gas exploration and
production is monitored throughout the state. The Manager of Pollution Abatement is charged

with supervising and coordinating the administration and enforcement of the rules of the OCC
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that prohibit pollution.61 The rules of the OCC require that all operatprs, contractors, drillers,
service companies, pit operators, transporters, pipeline companies or other persons must conduct
all of their operations in a manner that will not cause pollution.? Rules have been promulgated
to prevent runoff water from entering pits63 as well as how to handle stormwater accumulations
in diked areas built for containment of tank battery spills.®® Additional rules have been
promulgated by the OCC regarding the disposal of waste materials, including stormwater.®

In instances where there have been allegations of pollution, the Manager of Pollution
Abatement has broad-based powers to address the problem. Under OCC rule 165:10-7-3 (b):

Whenever a written complaint against any person is filed with the Commission

alleging pollution as prohibited by 165:10-7-5, the Manager of Pollution

Abatement shall immediately initiate such action as may be necessary or

appropriate to abate the pollution.

In emergency situations, the Manager of Pollution Abatement has been given the
authority to take action beyond the rules and take whatever steps are necessary to abate the

pollution. Pursuant to Oklahoma Statute, this includes the expenditure of monies. OKLA.

STAT. tit. 52, § 139 (D) 1. states:

' OKLA. ADMIN. CODE §165:10-7-2 (2004).

% OKLA. ADMIN. CODE §165:10-7-5(a) (2004).

% OKLA. ADMIN. CODE §165:10-7-16(c)(3) (2004).

% OKLA. ADMIN. CODE §165:10-7-17(c) (2004). The storm water accumulation may be discharged
without a permit, notification of the Commission or adherence to other provisions of this Section,
provided the following conditions are met: _

(1) No hydrocarbons. A visual inspection of the storm water is made and there is no sheen or
other visible evidence of hydrocarbons being present.

(2) Low chlorides. Chloride concentration does not exceed 1000 mg/1.

(3) Conditions recorded. The operator records the conditions required by (1) and (2) in this
subsection for each discharge, maintains those records for a period of three (3) years and
makes them available upon request to any representative of the Field Operations Department.

 OKLA. ADMIN. CODE §165:10-7-24 (45)(2004). Storm water and hydrostatic test water from E&P
operations: Options 1, 7, 9 & 22, and OKLA. ADMIN. CODE §165:10-7-24(c)(2004). Disposal options
and rule reference guide. The following waste disposal options are referenced in (b) of this Section:

(1) Reclaim and/or recycle.

(7) Underground injection (in accordance with 165:10-5-1 through 165:10-5-14).

(9) Discharge (in accordance with 165:10-7-17).

(22) Land application as approved by the Commission.
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For the purpose of immediately responding to emergency situations having

potentially critical environmental or public safety impact and resulting from

activities within its jurisdiction, the Commission may take whatever necessary
action, without notice and hearing, including the expenditure of monies from the

Corporation Commission Revolving Fund, to promptly respond to the emergency.

Such emergency expenditure shall be made pursuant to the provisions of the

Oklahoma Central Purchasing Act, upon such terms and conditions established by

the Department of Central Services to accomplish the purposes of this section.

Thereafter, the Commission shall seek reimbursement from the responsible

person, firm or corporation for all expenditures made from the Corporation

Commission Revolving Fund. Any monies received as reimbursement shall be

deposited to the credit of the Corporation Commission Revolving Fund.

Statutory powers to deal with pollution are also found in the Oklahoma Wildlife Conservation
Code.*

The EPA’s definitions of “common plan of development” and final stabilization™ fail to
consider the unique nature of oil and gas development and Oklahoma’s regulatory system
described above. By failing to consider this important aspect of the problem, while proceeding
to issue flawed definitions, EPA acted arbitrarily and capriciously in applying the “common
plan” rubric to oil and gas sites. The EPA’s arbitrary and capricious use of these definitions is
made even more onerous by the control, inspection, and recordkeeping rules of the SWPPP
requirements. If the EPA’s stormwater permit rule is applied to uncontaminated discharges for
oil and gas CGE activities that do not impact water quality, the EPA must modify these

definitions and the SWPPP requirements so they have a rational relationship to the realities of

the oil and gas exploration and production industry.

% OKLA. STAT. tit. 29, § 7-401(C)(2001) states in part, “....Provided, that the party responsible for the
control of any salt water, crude oil or other deleterious substances causing a violation of this section and
resulting from drilling, production, transmission, storage or other operation of the petrolenm industry
shall be reported to the Oklahoma Corporation Commission and if corrective action is not taken
immediately then criminal proceedings shall be had as herein provided. The Corporation Commission is
also given the express power to order whatever corrective action is necessary to abate the pollution and is
given the authority to enforce the order by any action against the lease or well. Such action shall be
reported by the Wildlife Department to the appropriate agency. - '
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IV. It was arbitrary and capricious for EPA to impose flawed
definitions and inappropriate requirements on oil and gas
activities now while deferring analysis and response until later.

The Administrative Procedures Act requires EPA to consider significant aspects of a
problem before it makes a decision, to articulate a rational connection between the facts and the
choice made, and to give a reasoned response to significant comments. EPA imposed
requirements now, while deferring until later analysis of a significant aspect of the problem and
response to significant comments, in spite of its recognition that 30,000 oil and gas sites per year
might be affected by these requirements. As EPA notice of the Deferral Rule stated:

During the two-year postponement of this deadline, EPA plans to gather
information about the area of land disturbed during construction of oil and gas
exploration and production facilities. In evaluating the impact of this action, the
Agency will work with States, industry, and other entities to gather and evaluate
data on the development and use of appropriate best management practices for the
oil and gas industry . . . The EPA will use the additional data and analyses
produced during the two-year period to determine the appropriate NPDES
requirements, if any, for small construction of oil and gas exploration and
production facilities.”’

The promise of future analysis cannot redeem the arbitrary and capricious nature of
EPA’s decisior; to apply a flawed definition of “common plan of development” and inappropriate |
permit requirements on oil and gas activities today. By imposing requirements without analysis,
EPA fails to consider the unique nature of oil and gas activities, which was an important aspect
of the problem before it. It also failed to respond to significant comments before it, including the
cér_nments of the OCC, submitted to EPA in a related rulemaking docket.®® EPA thereby failed

to articulate a rational connection between the reality of oil and gas operations and the

7 68 Fed. Reg. at 1132711328 (March 10, 2003); see also 67 Fed. Reg. 78116, 78118 (December 20,
2002) (recognizing that 30,000 oil and gas sites may be affected.).
% See Appendix E.
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definitions and requirements imposed, and its failure to do these things renders its actions
arbitrary and capricious.*’

CONCLUSION

Although the EPA maintains control of NPDES permitting authority over contaminated
stormwater runoff from oil and gas exploration and production sites in Oklahoma, EPA’s extra-
statutory interpretation of the CWA’s stormwater discharge permitting system should not be
allowed to impede the efficiency of one of the state’s most vital industries. If such regulation of
uncontaminated discharges is permitted, it shoﬁld proceed only in accordance with the realities
of oil and gas operations, and in recognition of Oklahoma’s water quality standards for sediment
control, which are adequately implemented and enforced by the OCC. Increased federal
regulation in this area is simply unnecessary.

2
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Oklahoma Marginal _W'eli'ciian | ‘

Oklahoma Commnssuon on _
Marginally Producmg oil and Gas Wells

The Osage Enwronmental Audnt

Aprll 29 1999

This repbr’f Was'.compiled by

Froca L]

StateSource LLC
‘ : for. N ' ‘
The Oklahoma Commnssnon on Marginally- Producmg Oll & Gas Wells

"Unfortunately for the United States, the declines in oil
production costs apply more to oil lying outside the.United
States than to domestic reserves: This change in thé relative
cost of producing oil in the United States: signals a sharp Joss
in competitiveness and market share for domestic oil
production since the United States will become one of the
most expensive production environments.”

By Russell L.Lamb and Chad R. Wilkerson
Federal Reserve Bank of Kansas City -

~ April 15, 1999
- ‘Foreword

Former Secretary of the Interior Don Hodel once said, "The. cleanest,
safest barrel of crude oil in the world is produced in-the United States.”

The significant revenue, impact oil and gas production has had.on'the’
Oklahoma economy is documented in the state’s history, and is amplifi ied
by the i mcreasmg dilemma inherent in the maturing oil and gas-production .
fields, the aging workforce.and the industry’s older infrastructure taklng_ the
product to market. Understanding the relationship between. the rising
production expenses due to environmental production costs and the
prohibitive relative dlsadvantages placed on domestic oil and gas
production by these costs offers an overview of the obstacles. These
obstacles, both prudent and’ irrational, influence the revenue stream, and
thereby create an unnecessary burden on domestic production competing
against global markets relatively unencumbered by the correspondlng
compliance requirements.

' http://www state.ok.us/~marginal/osageaudit.htm . 6/17/2004,



- Continuing the process of puttmg a face on the energy industry’ and

..rllummatrng the cost against production, the 1999 Osage Environmental
Audit again polls the relevant personnel in determjning the real cost of
regulatory compliance on.a per barre! basis, and attempts to capture the .

“facts of the *field’ where low prices’ and hrgh cost endanger the efforts-to
prolong marginal production.

' The results of this body of work are intended to broaden the view of the
- -process that taxes, regulates and dominates the viability of sustained
.~ . domestic production, and more specifically. the remarkably fragile nature of -
- hundreds of thousands of marginal oil and gas wells nationally and tens of -
* thousand of marginal.wells in Oklahoma. Enhanced recovery projects, -
: potentra| reentry, the 'search for new technology and the opportunity to see
the future'through old wellbores.are all stymied by overburdensome
regulations that should be intended to be proportional to preserve our own
‘natural resources. We hope that this unique information will be used by
both public and. pnvate leaders in ascertarmng ways o preserve our
nation’ s vital domestrc energy supply '

Rlchard H. Chapman Executive Director
Commrssron on Marginally Producing Orl and Gas Wells
o 1999

Executive Summary

The Osage Environmental Audit Survey sponsored by the Oklahoma
Commission on Marginally Producing Oil & Gas Wells has found more
evidence that our domestic oil industry is at risk of extinction. This.survey
indicates that Osage County oil producers spend an average of $9 mlllron
. per year to comply with environmental regulations: By combining the '
estimated. operating cost of oil.production with the cost of regulatory:
compliarice, we can estimate that ol producers'have sustained an
overwhelming net loss of over $ 4.45 per barrel in the past six months.
Additionally, while iess than 1% of Osage County producers paid fines for’
failing to comply with environmental regulations in the: past year, they -
spent an amazing 15-25% of their revenue on regulatory comphance

: - The pnmary questlon rarsed bythls study relates to the feasibility of
B oo ‘imposing expensive regulatory compliance costs on both large and small
B " oil producers where the risk to the environment is negligible. Although itis
true that some precautions are necessary for the protectron of the :
environment, this study indicates the urgent need to review the cost and
the benefit of each regulation relevant to the risk of environmental hiarm. -
For.example, some regulations may only be necessary forlarge -
producers, while others may be necessary only for those i in'a parhcular
geographrcal location, such as coastal reglons

At a minimum, the results of this study absolutely demand that no
additional environmental regulations, forms or compliance rules be
implemented for domestic qil producers. Furthermore, it indicates that
current regulations be reviewed with careful scrutiny to determine where - -

p ://www.state.pk.us/~1nargihal/osagcaudit.ht’m | 6/17/2004
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" they provide protection relevant to the cost of compliance and risk {o the
. environment. It is imperative that each cost imposed on domestic oil

producers be based 6n sound research. Unnecessary.costs must be:’
removed to help ensure the surwval of our most.vital domestlc mdustry

This report was COmpnled by
StateSource LLC

Purpose

The: purpose of thls study is to determine the per—barrel cost of compllance
with environmental regulations for Osage County oil producers in order to -
gain a better understanding of the- costs assocnated with today soil - -
produchon . :

| Gr.oup'_

) For operational purposes the group was defined to be oil operators in

Osage County, Oklahoma. 'With almost 500 operators, Osage County is
home to more marginally producing oil and gas wells per.capita than any
other county-in the United States, and, in turn, is losing producers ata

-faster rate than many other counties. Addmonally, the county is dlrectly

supervnsed by the Environmental Protectlon Agency.

- ~Quest,|onnaire

~ A survey questionhaire was mailed out to 512 operators and 104 v«;e're

retumned. The response rate of 23% was considered excellent, and was

“found to be-indicative of the concem. by- operators Tegarding the impact of
- environmental regulatory compliance relevant to the overall cost of

production. The response rate could feasibly be underestimated, as many
producers who received the initial survey are no longer operatlng

Those responses, as well as supplemental data coliected from secondary
sources are outlined in thlS report, |

: General Conclusions

The average cost of compllance with envrronmental -
regulatlons is $1.97 per barrel for Osage’ County oil, producers :

. . Based on an average 0|l productlon of 4.6 million barrels1 per
. year from 1996 to 1998, an average of $9 million' per.year is
- spent by oil producers in Osage County alone in order to
. maintain comphance with environmental regulatrons

The average operatmg cost for 0|I production is estrmated at

: http://www._state.ok.us/ﬂhérgina]/osageaudit Jhtm : 6/17/2004




'$1 3.38 per barrel2. When added to the costof envrronmenta-l
- . compliance, $1.97 per barrel, the cost of producing a barrel of oil is.
now estimated at $15:35 per barrel. :

The average price for Osage- County crude oil from September 1998
to March 1999 was $10.903 per barrel. With the cost of production-
and regulatory compliance estimated at $15.35 per barrel; the
resulting net loss for oil producers is $4.45 per barrel of orl

o o The average operator in Osage County produces 28, 333 barrels of
- o _ -orleachyear ' .

" .The average well operator in Osage County operates approxrmately
29 wells.

The average productron per. well is 2 8 barrels per. day

£ - . . Only 1% of survey respondents were required to pay ﬁnes reIated to
L ' envrronmental regulations in the past year '

. , . Thrs report does not include an assessment of man hours requrred
o o * for environmental compliance and the completion of burdensome
o ' ) . paperwork, which many-small business owners site as the number
R one threat to small busrness4 .

-{foothotes

1 Received from the State of Oklahoma Corporatlon
- |Commission, April 1999. .

- 12 From the "Survey of Oklahoma Oil & Gas Leases-WeIl
Cost Analysis” authorized by the Oklahoma :
Commission on Margmally Producmg Oil & Gas Wells A
" lin1996, . i
3 Received from the Bureau of Indian Affairs, April 1999;
. ) - . 14 Received from the Natlonal Federatron of Independent
: |[Business. . . .

~ Specific Conclu’Sions

'S'pill‘-Containment- :

The Envnronmental Protection Agency’s SPCC Regulatrons require containn
of drainage from the operating areas of a facility to prevent oil spills and
. contaminated runoff from reaching storm drains, streams, ditches, rivers, ba
. and other navigable waters. Additionally, any leaks which have saturated th
must be stopped and the accumulation of oil removed. :

In Osage County, this survey mdrcates that an average of $460,000 per yea ’
$.10 per barrel of oil produced is spent on spill containment each year.

_ Requirements for Drips & Leaks

(Such as sumps and catchment drums at unloading areas)

;f:f'}zhttp://www.staie.ok.us/~marginal/osageaudit.htm - 6/17/2004.
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that 1,640 tons of poultry litter are g'ener.ated, each year, which yields 19 tons of total -

- “phosphorus (43 tons of P,0s). Based upon soil samples collected by ODAFF field inspectors, . =

~ coupled with records submitted to ODAFF by pouitry litter. applicators, preliminary estimates are.
‘that 20% of the pouliry litter application fields in the Scenic River watersheds have reached the
250 soil test phosphorus ("STP”) threshold. This translates into 328 tons of surplus litter .~
. generated in the Lee and Little Lee Creék watersheds that cannot be safely applied to existing:
- ;-Jand application fields. Obviously, these estimations will-be refined as additional information s -
- collected and -a new phosphorus index is developed based upon the 0.037 phosphorus criterion.

-~ - While no regulated dischargers exist in the Oklahoma porﬁon.ofhis;watgrshed;thé _Oklahomai'
~ Corporation Commission reports 44 gas wells under its jurisdiction within the Leg/Little Lee .
Ereek watershed. Currently, none of these wells have any ‘eutstanding enforcement actions

pending before the Oklahoma Corporation Commission and, thus, are not known to be causing
pollution probiems. : [

CONCLUSION
The State. of Oldahoma fully expects the next twelve months to bring even greater ‘
- accomplishments in terms of tangible actions to address the threats to Oklahoma’s Scenic ,
Rivers. Once the OWQS and, in particular, the phosphorus criterion contained therein, are -

" . .approved by EPA, an unprecedented level of effort and action will be unleashed." Should the -
Oklahoma Legislature continue to provide support for monitoring programs, the State and its-
partners will continue to collect valuable data on water quality threats and.impairments.
Addtionally, the TMDL process will ensue in the months ahead, resulting in more specific .-
pollution reduction goals for agencies, as well as the activities that they regulate. Most
importantly, continued discussions with Arkansas should result in cooperative efforts to develop -
and implement TMDLs that stretch across state boundaries. ‘ "

" Ultimately, all of these activities will result in drastically-needed pollution reductions airied-at -
restoring water quality in. the state’s invaluable Scenic Rivers, Just as-it has taken decades for
pollution to impair the beneficial uses of these waters, so to will it take many years for ‘
noticeable improvements to be made. However, Oklahoma's state environmental agendies are .

united like never before in their desire to initiate actions today so that discémible'i_mbroVemenis ‘
can be measured tomorrow. Because the Scenic Rivers of Oklahoma were afforded spedial

b protection by. the Oklahoma Legislature decades ago, and because these waters are so -

'_ * esteemed and appreciated by, the citizens of Oklahoma, the continued degradation of these
Important natural resources is simply unacceptable. o '

Strategy to Restore & Protect Oklahoma’s Scenic Rivers. - 2003 21




. ¢ like Decker - ReQuestionfromDEQstaffaboutBlackBearCreek L ' o Pagel]

From: ' Patricia Billingsley

To: - Mike Decker -
Date: . 2/12/2004 3:30:08 PM
Subject- Re: Question from DEQ staff about Black Bear Creek

Yes stud|es of Black Bear Creek and other streams/lakes in Pawnee Co have been done.. 17 to date

) Black Bear Creek Watershed
Since Black Bear Creek and-a major tributary (West Warren) had alleged oilfield impacts (e g Black bear
was placed by someohe, not.us; on the 303d list in the 1990s); | asked the OWRB to sample them for us
as part of their BUMP (Beneficial Use Monitoring) program. Black Bear was sampled at two different

. sites 1 each in Pawnee and Noble counties - 11 samples taken monthly over 1 year for all salinity
‘minerals plus Barium-(an occasional oilfield poliutant from dnlllng mud). While two of the samples in
Noble Co, were elevated in TDS and chlorides; they did not exceed standards; Pawnee Co. was fine. We
removed Black Bear from the 303d list. West Warren Cresk in Noble Co. was also fine, no hrgh readrngs

" -removed also '

0 Three small tributaries (Lucien and Gansel creeks in Noble Co. and Garber Creek in Garfield County)
l which Corp Comm has sampled have had significant spills or hrstorrc production along them to have

Gty " . ’been pushed over state salipity standards, but not high enough to affect the larger downstream creeks
- : (e g Black Bear or West Warren). .

: _ ; . ’ : PST had a site where gasoline was affecting Cow Creek in Perry - 1 do not know its current status.

‘ " Other.streams in the Black Bear watershed that have been evaluated by OWRB and/or Conservation
) Commission are listed below.- Some have only limited testing.  Data i is from the 2002 303d list and 305b
l ’ lntegrated Report (new 2004 report will be done in ~2 months): .

i Black Bear Creek, Pawnee Co. Impaired for Lead, enterocci (bacterla) turbidity, and some unknown
I -toxicity; OK for other parameters tested

l . Camp Creek - Impaired for fecal coliform, OK for other parameters tested
o Lone Ghimney Lake - No problems found to date
A Pawneg'Lake - No problems found to date

o ’ ) Black Bear Creek near Perry - No problems found to date . )

. Cow Creek - No problems found to date (except the gasohne from the PST site, above)

kN " - Pemylake No problems found to date , A

: Other streamsllakes in or adjacent to Pawnee Co.

Tiny lntermrttent Keywest creek in Pawnee County by Kaw lake had a brine spill in 1998 that |mpa|red it; -
sampling done in 2001. shows that it has cleaned up, is no longer affected. - .

" The Arkansas river-in Pawnee Co. also had alleged salinity and oil impacts, was sampled by Corp Comm
& OWRSB the. requisite 10+ times, and is not impaired by either salinity or oil. )
Keystone Lake at-the east end of Pawnee Co. was been checked by, OWRB the lake has some turbldlty

- problenis, otherwise OK for the parameters tested.
The Arkansas River was checked by us and the OWRB near Ralston for salinity and many other’
- parameters, anid was impaired only for turbidity.
- Lagoon Creek (where Payne—Logan—meoln Counties come together) is impaired for fecal coliform and
turbidity.
Salt Creek, on the Payne—Logan Co. border has had a few samiples taken, not enough to"evaluate it yet .

‘Anylhrng else you need to know?

Tricia
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Peg

55> Mike Decker 2/12/2004 8:57:54 AM >>>

Yesterday DEQ attomey Barbara Rauch had a question for Pollution Abatement stemmlng from some
references in the materials received from the EPA about the Pawnee TAS/WQS application. There are

statements in the documents that certain studies of Black Bear Creek were going to be conducted after. -

1998 to determine |mpacts onthe creek. Barbara-Rauch wanted to know if we have any,information
about whether these studies were conducted by the tribe or others involved in the situation such as the

" Okla: Conservation Commission, OWRB, etc. Any information we have on this would-be helpful toher., -

.E-mall to arbara Rauch@deg state ok:us. Thanks. .

¢c: - Tim Baker -
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‘CORPORATION COMMISSION OF OKLAHOMA

Jim Thorpe Building

_ . City, Oklchoma 73105 T
DENISE A‘BODE - Okiahoma City. Oklahom Phone: 405-521-2067

CHAIRMAN : : 4 . . FAX: 405-521-4109
o February 14, 2003
Water Docket
EPA
Mail Code 4101T

1200 Pennsylvania Ave., N.W.
Washington, DC 20460

Attention: Docket ID No. OW-2002-0068

Re:  EPA’s proposed delay in the Stormwater Phase II National Pollutant Discharge .
Elimination System Permit Deadline for Storm Water Discharges for Qil and Gas
Construction Activity that Disturbs One to Five Acres of Land.

The Oil and Gas Conservation Division of the Oklahoma Corporation Commission
supports the proposed 2 year delay in the enforcement of National Pollutant Discharge
Elimination System (NPDES) Stormwater Phase I for storm water discharges from oil
and gas construction activity that disturbs one to five acres of land. The Oil and Gas
Conservation Division believes that the EPA should reconsider the implementation of
these rules as they pertain to oil and gas exploration and production 4ctivities altogether.
There are yet still some important legal issues and technical rules justifications to address
regarding the implementation of these rules for oil and gas exploration and production
and infield pipeline construction sites. This proposed EPA Phase II rule should not be
applied to these sites until the following issues have been properly addressed:

1. The EPA's failure to properly assess the impacts of the Phase II rule on small
businésses, Spec:lﬁcally the many small independent operators who manage thousands
of Oil and Gas sites in the lower 48 states;

2. The claim by some in the O&G industry that oilfield construction is covered by the
exploration and production industry's general exemption from the NPDES pern:uttmg
requirements of the Clean Water Act; and thus, the NPDES rules covering
comstryction activity should not be interpreted as applying to oil & gas exploratlon & .
production sites, and

3. The President’s mandate to gauge the effects of rules on energy production.

A delay of two years for both nnplementatlon and enforcement for these rules until these
issues can be resolved is appropriate.

Mailing Address: ‘P.O. Box 52000, Oklahoma City, OK 73162-2000
d.bode@occmail.oce.state.ok.us



Small -independent compames and individuals manage today s onshore oil and gas
exploration and production industry. They do not have the capacity to do the extensive
watershed sampling, historical and archaeological surveys, or endangered species
reviews, to demonstrate construction site impact or lack thereof, that some environmental
orgamzatxons would like. That capability mainly rests with the large oil & gas companies,,
who have largely abandoned thé mature provinces of the continental Umted States
(including Oklahoma) for offshore and overseas exploration areas.

If the NPDES Stormwater construction Phase Il rules are mnot delayed, it will in effect

subject the industry to a possibly illegal or unjustified rule as well as imposé serious
financial hardships and delays on thousands of independent oil and gas operators. This
could also result in a loss of oil and gas production that the natjon cannot afford at a time
when our oversees sources in the Middle East and Venezuela are becoming less’ certain
due to war, terrorism, and/or civil strife. For these reasons, the Oil and Gas Conservation
Division of the Oklahoma Corporation Commission supports a -delay for both
implementation and enforcement in the NPDES Phase II rules for oil and gas exploration
and production activities.

Thank you for the opportunity to comment on this very important issue. - Implementation
and enforcement of these rules to the oil and gas exploration and production and pipeline
transportation industries could have very devastating effects on this nation’s energy
supplies and economy. It should not be taken lightly and without regard to its

-Tamifications.
~Sincerely,
Denise Bode, Chairman
Oklahoma Corporation Commission’
cc: Commissioner Bode
‘Commissioner Anthony

Commissioner Cloud
Tom Daxon, General Administrator
Michael Decker, Office of General Counsel
Angier Burkhalter, OTPA
- Mike Bemard, MOGA
Brent Larson, EPA Region 6 Storm Water Coordinator, NPDES PerrmtS‘Branch
1445 Ross Avenue, Suite 1200, Dallas, Texas 75202
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